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I. Introduction
The ILA Committee on the Role of International Law in Sustainable Natural Resource Management for
Development (hereinafter ‘the Committee’) was established by the ILA Executive Council in November 2012 in
response to a proposal by the Netherlands Branch in September 2012. This Committee builds upon a distinguished
history of ILA inquiry into international law related to sustainable development. In 1978, the ILA established the
Committee on Legal Aspects of a New International Economic Order, whose work culminated in the substantive Seoul
Declaration on the Progressive Development of Principles of Public International Law Relating to a New International
Economic Order (1986) and a series of book publications in the 1980s and early 1990s. At the 1992 Cairo Conference of
the ILA, the Committee on Legal Aspects of Sustainable Development was established, and its work resulted in the 2002
New Delhi Declaration on Principles of International Law in the Field of Sustainable Development (New Delhi
Declaration). The New Delhi Declaration was also published as an UN document and served as an input at the World
Summit on Sustainable Development (WSSD) in Johannesburg, 2002. A follow-up Committee on International Law on
Sustainable Development was equally productive, with a number of book publications and the adoption of the 2012 Sofia
Guiding Statements on the Judicial Elaboration of the 2002 New Delhi Declaration of Principles of International Law
relating to Sustainable Development (Sofia Guiding Statements). In Sofia, pressing questions on sustainable natural
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resource management for development were emphasized, and it was agreed that a new Committee would examine these
issues.
This new Committee analyses the principle of sustainable use of natural resources, as a crucial element of the evolving
international law of sustainable development, in view of its firm status in treaty law and its frequent application in
decisions of international courts and tribunals. It considers how international law can support a sustainable use and
stewardship of natural resources, while also contributing to an adequate living standard and the realization of human
rights for all. For sustainable development, effective governance of resources is crucial, including water, forests,
biodiversity, landscapes, minerals, and energy (particularly from renewable sources), as is the relationship between
armed conflict and natural resource management. In this regard, there is recognition of the need to analyse and build
better global understanding of the role and legal status of principles and rules of international law for the sustainable use
of natural resources, as well as their implementation in the practice of States and international organizations, and their
reflection in the decisions international courts and tribunals.
The field of international law on sustainable development is rapidly evolving. 1 Global concern and attention towards
sustainable resources management concerns has risen significantly. Global policy agendas are moving to reflect the
interest, with the outcomes of the 2012 UN Conference on Sustainable Development (Rio+20) resulting in the world’s
agreement, at New York in September 2015, on Agenda 2030 and the global Sustainable Development Goals (SDGs),
which cover for high profile resources such as water, energy, landscapes and biodiversity towards 2030. Treaty
negotiations continue to touch upon sustainable management of different natural resources. Of highest note in the recent
period is the adoption at Paris in December 2015 of the new Paris Agreement under the United Nations Framework
Convention on Climate Change2 (Paris Agreement) at the 21st Conference of the Parties (COP). Tribunals are
increasingly being seized of natural resources concerns, with notable recent decisions such as the Japan – Whaling case,
Nicaragua – San Juan River case, and the Peru – Maritime Boundary case in the International Court of Justice (ICJ), the
Coastal State Opinion and the Seabed Chamber Opinion in the International Tribunal on the Law of the Sea (ITLOS), the
South China Sea Arbitration in the Permanent Court of Arbitration and Justice, and China – Rare Earth and US –
Tuna/Dolphin III in the World Trade Organisation’s dispute settlement mechanism.
The focus of the Committee’s work is responsive to the evolving needs of the global sustainable development agenda,
supported by a consideration of how key principles on sustainable development have been reflected in the growing body
of global, regional and bilateral treaties which touch upon the sustainable management of key natural resources, and also
the increasing instances of countries seeking international dispute resolution through different tribunals, courts and
arbitral procedures. In particular, the Mandate of this Committee has three principal axes that form the Work Programme:
(i) The study and analysis of the contents, legal status and application of the principles and rules of international law
related to the sustainable management of natural resources at the national and international levels, as well as an
assessment of the practice of States, and international organizations in this field;
(ii) An examination of the relationship between the evolving international law in the field of sustainable development
(see the New Delhi Declaration and the Sofia Guiding Statements) and the principle of the sustainable use of natural
resources, including analysis of:
a. the status of the obligation of countries to use natural resources in a manner that is sustainable, including issues such as
the obligation to undertake impact assessments of plans and projects that might affect sustainable development,
transboundary resources management, the sharing of resources in the world interest and taking into account the interests
and needs of future generations;
b. innovative economic instruments to support sustainable use of natural resources and their status and implementation in
international and national law, including measures within Regional Trade Agreements and multilateral economic treaties;
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See generally, N Schrijver, The Evolution of Sustainable Development in International Law: Inception, Meaning and Status (Hague
Academy of International Law, 2008); D Freestone & V Lowe, Sustainable Development in International Law (Oxford University
Press, 1999); MC Cordonier Segger & A Khalfan, Sustainable Development Law: Principles, Practices and Prospects (Oxford
University Press, 2004); N Schrijver & F Weiss, eds, International Law and Sustainable Development (Martinus Nijhoff, 2004); MC
Cordonier Segger & CG Weeramantry ,eds, Sustainable Justice (Martinus Nijhoff, 2004); D French, International Law and Policy of
Sustainable Development (Manchester University Press, 2005); D French, ed, Global Justice and Sustainable Development (Brill,
2010); M Gehring & MC Cordonier Segger, eds, Sustainable Development in World Trade Law (Kluwer Law International, 2005);
MC Cordonier Segger, M Gehring & A Newcombe, eds, Sustainable Development in World Investment Law (Kluwer Law
International, 2010); S Jodoin & MC Cordonier Segger, eds, Sustainable Development, International Criminal Justice & Treaty
Implementation (Cambridge University Press, 2015); and MC Cordonier Segger w CG Weeramantry, eds, Sustainable Development in
International Courts and Tribunals (Routledge, 2017 forthcoming), among other publications.
2 Paris Agreement under the United Nations Framework Convention on Climate Change, 12 December 2015 (in force 4 November
2016), UN Doc FCCC/CP/2015/10/Add.1, Decision 1/CP.21, Annex. (“Paris Agreement”)
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c. the relationship between natural resource management and the enjoyment of human and peoples’ rights;
d. decisions of international courts and tribunals on matters related to natural resource management.
(iii) The study of national and international approaches to the regulation of natural resources in developing countries and
the impact of such approaches on the sustainable use of natural resources and on the evolution of international law in this
field.
Regarding the first tranche of work on International Law and its Practice for Sustainable Resources Management, in the
recent period a working group was formed to engage Committee Members in discussions during an international law
experts seminar event in Leiden, The Netherlands, on 12-14 November, 2015, which was kindly hosted by Prof Nico
Schrijver, the Faculty of Law at Leiden University and the Netherlands Branch of the ILA. Scoping notes were prepared
by the Committee’s working group on freshwater resources, and on marine resources. Several brief papers were also
prepared by legal specialists, guided by Committee Members, on the contributions of international law and governance to
the achievement of key global SDGs related to natural resources, including energy, biological resources, freshwater and
fisheries and ocean resources.
Following this brief introduction, Section II of the present Report provides a summary of the Committee’s scoping work
to date, compiled in line with the newly agreed global SDGs that shape the international sustainable development policy
agenda from 2016-2030. This scoping supports analysis of the contents, legal status and application of the rules of
international law related to the sustainable management of certain natural resources in these sectoral areas, assessing the
practice of States and international organizations (including treaty bodies). Then, in Section III, the Report comments on
a new development, the adoption and entry into force of the Paris Agreement, highlighting how this innovative
instrument addresses the New Delhi Declaration principle on the sustainable use of natural resources in accordance with
the Committee’s mandate, and showing how it also reflects other New Delhi Declaration principles. The final Section IV
further outlines the future research agenda of the Committee.
II. The Rules and Practices of International Law in their Contributions to the Global Sustainable Development
Goals Related to Natural Resources
Building on growing global consensus elaborated through the 1992 United Nations Conference on the Environment and
Development (UNCED or Rio Summit), the 1997 UN General Assembly (UNGA) Special Session on Sustainable
Development, and the 2002 World Summit on Sustainable Development (WSSD), among other meetings, the Rio+20
outcome document The Future We Want3 called upon countries to agree to a series of time-bound global objectives and
targets building on the 2000 Millennium Development Goals (MDGs), and called on all countries and stakeholders,
including through international treaty bodies and organizations, to assist in developing the post-2015 development
agenda. In September 2015, the post 2015 agenda was formally adopted in the UNGA Resolution Transforming our
World: The 2030 Agenda for Sustainable Development (Agenda 2030).4 Therein, UN member States agreed on 17 SDGs
and 169 related time-bound targets and specific means of implementation. These SDGs and their targets guide the UN,
member States, other international organizations and stakeholders across all regions of the world towards more
sustainable development worldwide.
As expert law and governance reviews prepared by Committee Members in collaboration with the Centre for
International Sustainable Development Law (CISDL) and the United Nations Environment Programme (UNEP) have
demonstrated, these SDGs and their targets can be linked to the object and purpose of many important international
treaties in the field of sustainable development.5 In Part II of the Committee’s initial Report, the outcomes of several
analytical scoping reviews are provided, in which the authors examine the contributions of international law and
governance to the achievement of specific SDGs related to natural resources, in particular with regards to sustainable
energy, freshwater, biological resources, and marine resources.
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Report of the United Nations Conference on Sustainable Development, Rio de Janeiro, Brazil, 20-22 June 2012, UN Doc.
A/CONF.216/16. (“The Future We Want”)
4
Transforming our world: The 2030 Agenda for Sustainable Development, 25 September 2015, UN Doc A/RES/70/1 (“Agenda
2030”).
5
See MC Cordonier Segger & E Mrema, eds, The Contribution of International Law, Policy and Governance to the Sustainable
Development Goals Issue Briefs (CISDL & UNEP, 2016). Part II of this Report shares thoughts with, and features, the conclusions of
Committee Members and colleagues in these studies.
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1. Rules and Practices of International Law for the Sustainable Management of Fresh Water Resources towards
SDG 6 on Ensuring Water and Sanitation for All
Based on the Scoping Note by Dr Otto Spijkers, The Netherlands, Dr Yongmin Bian, China & Prof Maki Nishiumi,
Japan; with contributions from a further Legal Brief by Freedom-Kai Phillips, Canada, Dr Cameron A. Miles, Australia,
Dr Ashfaq Khalfan, Kenya, and Dr Maria Leichner Reynal, Uruguay, for expert review.
1.1 Sustainable Management of Fresh Water Resources
SDG 6 on Water and Sanitation commits
to “ensure availability and sustainable
management of water and sanitation for
all”, emphasizing global agreement on the
need to ensure access to water and
sanitation, and to care for the water
resources necessary for sustainable
development upon which all countries
depend.

Box 1: SDG 6 Water and Sanitation - Ensure Availability and Sustainable Management
of Water and Sanitation for all
6.1 By 2030, achieve universal and equitable access to safe and affordable drinking water
for all.
6.2 By 2030, achieve access to adequate and equitable sanitation and hygiene for all and
end open defecation, paying special attention to the needs of women and girls and those in
vulnerable situations,
6.3 By 2030, improve water quality by reducing pollution, eliminating dumping and
minimizing release of hazardous chemicals and materials, halving the proportion of
untreated wastewater and substantially increasing recycling and safe reuse globally,

International human rights law provides
6.4 By 2030, substantially increase water-use efficiency across all sectors and ensure
sustainable withdrawals and supply of freshwater to address water scarcity and
for access to water and access to
substantially reduce the number of people suffering from water scarcity,
sanitation. International water law
regulates the use of freshwater resources,
6.5 By 2030, implement integrated water resources management at all levels, including
through transboundary cooperation as appropriate.
such as rivers, lakes, wetlands, aquifers,
and glaciers. Like other natural resources,
6.6 By 2020, protect and restore water-related ecosystems, including mountains, forests,
wetlands, rivers, aquifers and lakes.
freshwater resources can be depleted,
destroyed and polluted. International
6.a By 2030, expand international cooperation and capacity-building support to developing
rivers provide different benefits to
countries in water- and sanitation-related activities and programs, including water
harvesting, desalination, water efficiency, wastewater treatment, recycling and reuse
different riparian states. For example, for
technologies.
many agricultural states, rivers are
6.b Support and strengthen the participation of local communities in improving water and
essential for food security. Irrigation and
sanitation management.
fisheries are important for some riparian
states, especially midstream and downstream states. The most urgent problems relating to the sustainable utilisation of
freshwater resources include water pollution, depletion of non-rechargeable underground water and fossil water, and the
diversion of freshwater resources in a way that negatively affects underlying ecosystems.
This section focuses on the substantive targets of SDG 6 that are recognized in the International Covenant on Economic,
Social and Cultural Rights6 (ICESCR), the UN Convention on the Law of the Non-navigational Uses of International
Watercourses7 (New York Convention), the United Nations Economic Commission for Europe (UNECE) Convention on
the Protection and Use of Transboundary Watercourses and International Lakes 8 (Helsinki Convention), and the
Convention on Wetlands of International Importance especially as Waterfowl Habitat 9 (Ramsar Convention), and
discusses international law, policy and governance mechanisms which could help to achieve SDG 6 in a coordinated
way. The section ends with legal obstacles that the international community and States may face in their efforts on water
and sanitation that are deserving of further research.
1.2 Contribution of International Law, Policy and Governance to SDG 6 on Water and Sanitation
The Committee on Economic, Social and Cultural Rights (CESCR), the independent body of experts elected by States to
interpret the ICESCR, determined that the right to water, target 6.1, is derived from the right to an adequate standard of
living found in Article 11(1) of the ICESCR.10 The right to water is also protected under other international treaties,
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International Covenant on Economic, Social and Cultural Rights, 16 December 1966 (in force 3 January 1976), 993 UNTS 3.
(“ICESCR”)
7 UN Convention on the Law of the Non-Navigational Uses of International Watercourses, 21 May 1997 (in force 17 August 2014),
36 ILM 700. (“New York Convention”)
8 Convention on the Protection and Use of Transboundary Watercourses and International Lakes, 17 March 1992 (in force 6 October
1996), 1936 UNTS 269. (“Helsinki Convention”)
9
Convention on Wetlands of International Importance especially as Waterfowl Habitat, 2 February 1971 (in force 21 Dec 1975), 996
UNTS 245. (“Ramsar Convention”)
10 Committee on Economic Social and Cultural Rights, General Comment No. 15: The right to water, UN Doc. E/C.12/2002/11, Para.
3 (“General Comment No. 15”).
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including the UN Convention on the Rights of the Child11 (CRC) and the UN Convention on the Elimination of All Forms
of Discrimination against Women.12 In the UNGA and the Human Rights Council (HRC), States have affirmed by
consensus that “the human right to safe drinking water and sanitation is derived from the right to an adequate standard of
living, and inextricably related to the right to the highest attainable standard of physical and mental health, as well as the
right to life and human dignity.”13 As the CESCR also notes, the right to water entitles everyone to sufficient, safe,
acceptable, physically accessible and affordable water for personal and domestic uses, 14 as endorsed by the UNGA and
the Human Rights Council (HRC).15 CESCR General Comment No. 15 on the right to water, adopted in November 2002,
sets criteria for the full enjoyment of the right to water addressing: availability, quality, and accessibility, including nondiscriminatory physical and economic access to water and information on water issues.16 General Comment No. 15 also
states that, “the right of individuals and groups to participate in decision-making processes that may affect their exercise
of the right to water must be an integral part of any policy, programme or strategy concerning water,” 17 of relevance to
target 6.6. Additionally, it states that: “individuals and groups should be given full and equal access to information
concerning water, water services and the environment, held by public authorities or third parties.” 18 Similar obligations
apply to the right to sanitation.19
The right to safe drinking water and sanitation, target 6.2, is also a derivative right to an adequate standard of living, and
a pre-requisite to the realization of the rights to adequate housing and health. These in turn are pre-requisites to the right
of every child to a standard of living adequate for the child's physical, mental, spiritual, moral and social development,
including access to sanitation, as guaranteed by the CRC. As the CESCR indicated, States must ensure that everyone,
without discrimination, has physical and affordable access to sanitation, “in all spheres of life, which is safe, hygienic,
secure, socially and culturally acceptable, provides privacy and ensures dignity,” 20 as endorsed by the UNGA and the
HRC.21 The UN Independent Expert on the issue of human rights obligations related to access to safe drinking water and
sanitation endorsed and expanded upon the criteria articulated by UNCESCR in 2009. 22 These international human
rights standards require States to take active steps to ensure that everyone can enjoy the right to water and sanitation,
achieving targets 6.1 and 6.2, as soon as possible. State parties must adopt the necessary measures directed towards the
full realization of the right to water and sanitation, including by taking positive measures to assist individuals and
communities to enjoy the right.23 States are under an obligation to move as expeditiously and effectively as possible
towards securing the right to water.
Target 6.3 focuses on water quality through pollution reduction and has its roots in Chapter 21.3 of Agenda 21,24 Articles
25 and 40 of the Johannesburg Declaration on Sustainable Development,25 the 2012 UNEP Manila Declaration, 26 and
The Future We Want. The principal instruments relating to the release and transportation of hazardous chemicals – the
Basel, Rotterdam and Stockholm Conventions – are relevant to target 6.3’s focus on minimizing release of “hazardous
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Convention on the Rights of the Child, 20 November 1989 (in force 2 September 1990), 1577 UNTS 3, Arts. 24(2), 27. (“CRC”)
Convention on the Elimination of All Forms of Discrimination against Women, 18 December 1979 (in force 3 September 1981), 1249
UNTS 13, Art. 14(2). (“CEDAW”)
13 For example, Human rights and access to safe drinking water and sanitation, UN Doc. A/HRC/RES/15/9 (2010), Para. 3; The
human right to safe drinking water and sanitation, UN Doc. A/RES/68/157 (2013), Para. 2; The human rights to safe drinking water
and sanitation, UN Doc. A/RES/70/169 (2015). Note: the UNGA and HRC referred to them as a single right until UNGA Res 70/169,
which recognized two rights – a right to safe drinking water and a right to sanitation.
14 General Comment No. 15, supra n10, Para. 2.
15 The human rights to safe drinking water and sanitation (2015), supra n13, Para. 2; The human right to safe drinking water and
sanitation, UN Doc. UN/HRC/RES/27/7 (2014), Preamble at Para. 21.
16
General Comment No. 15, supra n10, Para. 12.
17
Ibid, Para. 48.
18 Ibid.
19 Report of the independent expert on the issue of human rights obligations related to access to safe drinking water and sanitation, 1
July 2009, UN Doc. A/HRC/12/24, Para. 66. (“Report of the independent expert on safe drinking water and sanitation”)
20
Committee on Economic Social and Cultural Rights, Statement on the Right to Sanitation, UN Doc. E/C.12/2010/1, Para. 8.
21
The human rights to safe drinking water and sanitation (2015), supra n15, Para. 2; The human right to safe drinking water and
sanitation (2014), supra n15, Preamble at Para. 21.
22 Report of the independent expert on safe drinking water and sanitation, supra n19, Paras. 72-73, 75.
23 General Comment No. 15, supra n10, Para. 25.
24 Report of the United Nations Conference on Environment and Development, Rio de Janeiro, Brazil, 3-14 June 1992, UN Doc.
A/CONF.151/26 (Vol. I-II).
25
Report of the World Summit on Sustainable Development, Johannesburg, South Africa, 26 August–4 September 2002, UN Doc.
A/CONF.199/20.
26 Manila Declaration on Furthering the Implementation of the Global Programme of Action for the Protection of the Marine
Environment from Land-based Activities (2012), UN Doc. UNEP/GCSS.XII/INF/10.
12
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chemicals” in connection with the right to clean water. 27 In implementing these Conventions, State Parties to the
Conventions have enhanced synergies, cooperation and coordination in their decision-making through the adoption of a
synergies” framework grounded in an Ad Hoc Joint Working Group. This framework was adopted through decisions of
each respective Convention,28 and has structured decision-making around organizational, thematic, managerial and
administrative issues. Further integration has occurred through a simultaneous extraordinary meeting of the COP in 2010,
which provided a set of joint activities including a synchronized budget and auditing, 29 the move in 2011 to begin
harmonization of the Secretariats,30 the 2013 omnibus decision coordinating all COP meetings, 31 and the 2015 decisions
enhancing measures for cooperation and coordination which further expands institutional integration on strategic,
technical and financial matters.32
Many international treaties are
Box 2: Selected International Treaties and Instruments related to SDG 6 on Sustainable
directly relevant to targets 6.4, 6.5,
Management of Water Resources
6.6 and 6.a at global, regional and
 1911: Institut de Droit international, International regulation of the use of international
bi-lateral levels, a selection of
watercourses apart from the exercise of the right of navigation
which are in Box 2 below. Three
 1921: League of Nations, Convention and Statute on the Regime of Navigable Waterways of
international treaties with
International Concern
 1956: International Law Association, Statement of principles on the Uses o6f the Waters of
intersecting scopes related to
International Rivers
environmental protection of waters
 1958: International Law Association, Agreed Principles of International Law and Agreed
are highlighted here. First, the
Recommendations on the Uses of the Waters of International Rivers
Ramsar Convention aims to
 1959: United Nations General Assembly resolution, Preliminary studies on the legal
problems relating to the utilization and use of international rivers
conserve and sustainably use
 1961: Institut de Droit international, Utilization of Non-maritime International Waters
natural resources through emphasis
(Except for Navigation)
on the wise use of wetlands.33
 1963: UN Secretariat report, Report on the legal problems relating to the non-navigational
Second, New York Convention
uses of international watercourses, followed by supplementary reports
 1966: International Law Association, Articles on the Uses of the Waters of International
aims to harmonize terms and
Rivers (Helsinki Rules)
principles relating to watercourse
 1970: UN General Assembly resolution, Progressive development and codification of the
agreements, facilitate cooperation
rules of international law relating to international watercourses
and consultation relating to the
 1971-1994: UN International Law Commission, work on the Law of Non-Navigational Uses
of International Watercourses (Resolution on Confined Transboundary Groundwater,
protection and management of
annexed to ILC’s Watercourses Convention)
international watercourses, and
 1979: Institut de Droit international, The Pollution of Rivers and Lakes and International
support constructive reconciliation
Law
of disputes.34 As such, its adoption
 1986: International Law Association, Rules on International Groundwaters
 1997: Convention on the Law of the Non-Navigational Uses of International Watercourses
furthers the harmonization of
 2004: International Law Association, Rules on Water Resources and Dissenting Opinion
international legal standards with
(Berlin Rules)
respect to integrated trans-national
 2008: International Law Commission, Draft articles on the Law of Transboundary Aquifers,
management of international
 2014: Entry into force of the Convention on the Law of the Non-Navigational Uses of
International Watercourses
waterways and watersheds. Third,
the Helsinki Convention aims to
Source: Compiled by Dr Otto Spijkers, The Netherlands, Dr Yongmin Bian, China & Prof Maki Nishiumi, Japan
protect transboundary watercourses
and international lakes through
cooperation to strengthen measures to prevent pollution of the marine environment, and to address, minimize, and
mitigate any adverse effects from the failure to do so. 35
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Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal, 22 March 1989 (in force 5 May
1992), 1673 UNTS 126 (“Basel Convention”); Convention on the Prior Informed Consent Procedure for Certain Hazardous Chemicals
and Pesticides in International Trade, 10 September 1998 (in force 24 February 2004), 2244 UNTS 337 (“Rotterdam Convention”);
Convention on Persistent Organic Pollutants, 22 May 2001 (in force 17 May 2004), 2256 UNTS 119 (“Stockholm Convention”).
28 Basel Convention COP Decision BC-IX/10, Rotterdam Convention COP Decision RC-4/11, and Stockholm Convention, COP
Decision SC-4/34.
29
Decisions BC.Ex-1/1, RC.Ex-1/1 and SC.Ex-1/1.
30
Decisions BC-10/29, RC-5/12 and SC-5/27; Proposal from the Executive Secretary of the Basel, Rotterdam and Stockholm
Conventions for the organization of the secretariats of the three conventions, 21 December 2011, online: http://www.brsmeas.org.
31 Decisions BC.Ex-2/1, RC.Ex-2/1 and SC.Ex-2/1.
32 Decisions BC-12/17, RC-7/9, SC-7/27(international cooperation); BC-12/18, RC-7/8, SC-7/22 (integrated financing); BC-12/20,
RC-7/10 and SC 7/28 (enhanced cooperation); BC‑12/20, RC‑7/11, SC‑7/29 (clearing-house mechanism); BC-12/22, RC-7/12, SC7/30 (science); BC-12/22, SC‑7/31, RC-7/13 (coordination of COPs).
33
Ramsar Convention, supra n9, Art. 6.
34 New York Convention, supra n7, Preamble at vi, Arts. 3(2), 6(2), 33.
35 Helsinki Convention, supra n8, Preamble at iii.
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Given the transboundary operative scope of the Helsinki Convention,36 and the New York Convention,37 cooperative
arrangements under these treaties can facilitate the implementation of target 6.5, which calls for integrated water
resources management at all levels, including through transboundary cooperation. For instance, regional cooperation
efforts under the Helsinki and New York Conventions to prevent adverse health and socio-economic impacts from
environmental damage to transboundary rivers might be recognized as good practices for target 6.5, or might further
capacity building, international cooperation and other support under target 6.a. With respect to wetlands, Parties to the
Ramsar Convention recognize that wetlands – whether naturally occurring or manmade, permanent or temporary, 38
including adjacent islands and marine water deeper than six meters at low tide 39 – constitute vital ecosystems that provide
broad socio-cultural, environmental and economic benefits. Implementing the Ramsar Convention’s inclusive definition
of wetlands as one contiguous whole can advance States’ achievement of targets 6.3, 6.4, 6.5 and 6.6. 40
Key principles on the cooperative and equitable use and management of international watercourses are found in the New
York and Helsinki Conventions, including sustainable use, environmental protection, and a duty to cooperate on
equitable governance of the watercourse. 41 Additionally, the Helsinki Convention provides for the precautionary
principle, the polluter-pays principle, and the principle that water resources should be managed for both present and
future generations.42 Parties to the Ramsar Convention aim to facilitate cooperation on the wise use of wetlands and
water resources based on an ecosystem approach,43 with wise use defined as “the maintenance of their ecological
character, achieved through the implementation of ecosystem approaches, within the context of sustainable
development.”44 The active institutional framework arising from the cooperative and precautionary mechanisms provided
therein empowers Parties to achieve core aspects of SDG 6 including pollution reduction under target 6.3, support to
sustainability across the water-use chain under target 6.4, policy harmonization and collaboration under target 6.5,
establishment of protective measures under target 6.6, and mobilization of international support for capacity building and
water-usage programs under target 6a.
The three Conventions facilitate the development and strengthening of local, regional, and national measures to protect
transboundary waters, providing a normative framework to guide regional and sub-regional agreements on key
watercourses, and actively engage achievement of SDG 6. Parties to the Helsinki Convention aim to develop measures to
implement a variety of mechanisms to prevent/control pollutants, notably precautionary measures and application of
environmental impact assessments (EIAs) to minimize pollution.45 As such, the Helsinki Convention includes provisions
to address the quality, quantity and integrated management of water basins, in support of target 6.3. 46 Under the New
York Convention, Parties are encouraged to harmonize watercourse agreements to the terms of the Convention. 47 Parties
to the Ramsar Convention are required to implement National Wetland Policies based on common guidelines. 48 Measures
under the three Conventions that allow for the harmonization of water-related policies, in particular concerning water
quality, the use of the precautionary approach, and the use of EIAs, constitute important channels for the adoption of the
mutually supportive programs, policies and procedures necessary to effectively achieve SDG 6.
Environmental protection is a key feature across the Conventions. In the New York Convention, riparian States are
required to protect the ecosystem of relevant watercourses, prevent the introduction of pollution and alien species, and to
mitigate any significant adverse impacts where there is reasonably belief that these may occur.49 The principal aim of the
Helsinki Convention is the prevention, control and reduction of transboundary impacts from pollution. This is achieved
through use of EIAs, joint measures, cooperative monitoring and public participation in policy making directly in line

36

Ibid, Art. 1.
New York Convention, supra n7, Art. 2.
38
Ramsar Convention, supra n9, Art. 1(1).
39
Ibid, Art. 2(1).
40
The Ramsar Convention Manual: a guide to the Convention on Wetlands (Ramsar, Iran, 1971), 6th ed. (Ramsar Convention
Secretariat, 2013) at 7. (“Ramsar Manual”)
41 New York Convention, supra n7, Arts. 5, 7, 8-9, 20; Helsinki Convention, supra n8, Arts. 2(1)–(6), 5, 6, 9-10, 12.
42 Helsinki Convention, supra n8, Art. 2(5); LB de Chazournes, “Freshwater and International Law: The Interplay between Universal,
Regional and Basin Perspectives”, side publication to World Water Assessment Programme, The United Nations World Water
Development Report 3: Water in a Changing World (UNESCO, 2009).
43
Ramsar Convention, supra n9, Art. 3(1); Ramsar Manual, supra n40, 46–7.
44 Ramsar COP 9 Resolution IX.1, Annex A.
45 Helsinki Convention, supra n8, Art. 3(1)(a)–(l).
46 Ibid, Art. 3(3); Food and Agriculture Organization (FAO), Forests and Water: International Momentum for Action (FAO, 2013).
47
New York Convention, supra n7, Art. 3.
48
Ramsar COP 4 Recommendation 4.10; Ramsar COP 7 Resolution VII.7. Further: Ramsar Manual, supra n40, 47–8.
49
New York Convention, supra n7, Arts. 11-16, 20, 21(2), 22-27. Watercourses and related instillations, facilities and works are also
provided protection during times of armed conflict, with Parties empowered to use indirect means of communication, consultation and
negotiation where serious obstacles to contact exist, see Arts. 29-30.
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with target 6.5 on transboundary water management, and peripherally target 6.3 on pollution prevention through
information of water-quality. 50
Under the Ramsar Convention, Parties designate suitable wetlands for inclusion on the List of Wetlands of International
Importance, which requires establishing a domestic monitoring framework and sharing ecological information with the
Ramsar Secretariat on changes to their ecological character, with notations indicated on the Montreux Record among
other procedural mechanisms.51 Policy-making decisions relating to water-use efficiency, integrated water management
and protection of water-related ecosystems
Box 3: Selected Bilateral and Regional Treaties on Sustainable Water Management
can be significantly enhanced through the
monitoring framework established under
Africa
Ramsar, which provides valuable insight to
 2000: Agreement between Botswana, Lesotho, Namibia and South Africa on the
establishment of the Orange-Senqu River Commission
changes in ecological character of water
 2000: Protocol on Shared Watercourses in the Southern African Development
sources informing policy in support of
Community (SADC)
targets 6.4-6.6. Each Convention’s
 2002: Water Charter River Senegal
notification efforts support integrated water
 2003: Protocol for Sustainable Development of Lake Victoria Basin
 2008: Water Charter Niger River Basin
management under target 6.5, and implicitly
 2010: Cooperative Framework Agreement Nile River Basin
foster greater dialogue and cooperation in
 2011: Lake Chad Water Charter
support of SDG 6 more broadly speaking.
Given the importance of the management of
shared water resources to future sustainable
development and the potential for conflict
over shared waterways, the importance of
dispute resolution mechanisms cannot be
underestimated. Dispute settlement
provisions provide clear procedures for
consideration of contentious measures
relating to the implementation of SDG 6.
Procedures are provided in the New York
and Helsinki Conventions. Disputes that
arise relating to an international watercourse
under the New York Convention are to be
resolved through use of negotiation,
mediation, conciliation by a third party or
joint watercourse institution, or submission
of the dispute to the ICJ.52 The Helsinki
Convention provides for similar measures,
including consideration by the ICJ, or
arbitration based on procedures attached in
its Annex IV.53 While the Ramsar
Convention does not provide for explicit
dispute settlement procedures, the
Secretariat of the Convention has – in
certain contexts – been identified as a
modality for consultation and
implementation of measures relating to the
waters in question by the ICJ.54
Additionally, European Parties may access

50

Latin America
 1969: Treaty of the River Plata Basin
 1973: Treaty between Brazil and Paraguay concerning the Hydroelectric
Utilization of the Water Resources of the Paraná River
 1975: Statute of the River Uruguay
 1978: Treaty for Amazonian Cooperation (Amazon River)
 1995: Agreement constituting the Tri-National Commission of the Pilcomayo
River Basin
 2010: Guaraní Aquifer Agreement
Asia















1960：Indus Water Treaty （India and Pakistan）
1988: Sino–Mongolia Treaty on Common Boundaries
1994: Sino–Mongolia Agreement on Protection and Utilisation of Border Waters
1995: Memorandum of Understanding on Environmental Principles Governing
the Tumen River Economic Development Area and Northeast Asia
1996: Sino-Russian Agreement on Khanka/Xingkai Lake International Natural
Reserve
1996: Ganges Water Sharing Treaty (India and Bangladesh)
2001: Sino–Kazakhstan Cooperation Agreement on the Utilisation and Protection
of Transboundary Rivers
2001: Treaty of Good Neighbourliness and Friendly Cooperation
2006: Agreement on Management System of China–Russia Border
2006: Agreement on the Management System of the China–Kazakhstan Border
2008: Agreement on Reasonable Utilisation and Protection of Transboundary
Waters between China and Russia
2009: Sino–Vietnam Land Border Management System Agreement
2011: Sino–Kazakhstan Agreement on the Protection of Water Quality of
Transboundary Rivers
2011: Sino–Kazakhstan Water Quality Agreement

Europe
 1994: Convention on cooperation for the protection and sustainable use of the
river Danube
 1999: Convention on the Protection of the Rhine
 2002: Meuse Convention
Source: Compiled by Dr Otto Spijkers, The Netherlands, Dr Yongmin Bian, China & Prof Maki Nishiumi, Japan

Helsinki Convention, supra n8, Arts. 3, 15-16; See also UNECE Convention on Environmental Impact Assessment in
Transboundary Context, 25 February 1991 (in force 10 September 1997), 1989 UNTS 309, and its Protocol on Strategic
Environmental Assessment to the Convention on Environmental Impact Assessment in a Transboundary Context, 21 May 2003 (in
force 11 July 2010), 2685 UNTS 140.
51 Ramsar Convention, supra n9, Arts. 2, 3(2).
52
New York Convention, supra n7, Art. 33.
53
Helsinki Convention, supra n8, Art. 22.
54
Certain Activities carried out by Nicaragua in the Border Area (Costa Rica v Nicaragua), Provisional Measures, 2011 ICJ Reports 6
at 27; in passim, Indication of New Provisional Measures, 2013 ICJ Reports 354 at 370. Further: C Miles & MC Cordonier Segger,
Ramsar Convention Secretariat Mandate—Nicaragua Border Area Dispute before the International Court of Justice (CISDL, 2014).
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dispute resolution measures established under the Helsinki Convention.
A number of regional water agreements also contain key principles of cooperative and equitable use and management of
international watercourses and a selection are listed in Box 3. In Africa, the 2000 Revised Protocol on Shared
Watercourses in the Southern African Development Community provides for the conservation and enhancement of the
environment to promote sustainable development55 including the protection and preservation of ecosystems, 56 and the
Water Charters of the Senegal and Niger rivers and the Lake Chad Water Basin also contain provisions on sustainable
development57 and ecosystem protection.58 Water agreements in Latin America also contain these principles. For
example, the 1975 Statute of the River Uruguay includes two chapters on environmental protection and pollution
prevention and control,59 and the 2010 Guaraní Aquifer Agreement contains provisions for the conservation and
protection of the Guaraní Aquifer System so as to ensure “multiple, reasonable, sustainable, and equitable use of its water
resources.”60
In Asia, the 1995 Mekong River Agreement61 provides for reasonable and equitable utilization, protection of the
environment and prevention of environmental harm;62 and both the 2001 China-Kazakhstan Cooperation Agreement,63
and 2008 China-Russia Agreement64 include provisions on cooperation and equitable and reasonable utilization, and the
prevention of environmental harm.65 Lastly, the principles of equitable use, environmental protection, and sustainability
are also found in European water agreements including the Danube Convention, which provides for the prevention,
control and reduction of transboundary impact, the sustainable and equitable use of water resources, and the conservation
of ecological resources,66 and the Rhine Convention, which has as primary objective the sustainable development of the
Rhine ecosystem in particular through the prevention and control of pollution, the protection of biological diversity, and
the consideration of ecological requirements when implementing technical measures related to water development
projects.67 The European Union (EU) Water Framework Directive is also worth mentioning as it provides for
environmental protection including the review of the environmental impact of human activity, the prevention and control
of pollution, and public participation.68
1.3 Legal Obstacles Facing the Implementation of SDG 6 on Water
As observed by Dr Otto Spijkers, The Netherlands, Dr Yongmin Bian, China and Prof Maki Nishiumi, Japan in their ILA
Committee Scoping Note, the most important international or national legal obstacles and innovations for the
implementation of these treaties and customary principles for sustainable management of freshwater resources are as
follows. First, there is a lack of multilateral agreements adopted for international rivers. Few riparian states have ratified
the New York Convention, especially in Asia, meaning that there is no global compulsory dispute settlement mechanism
to set and apply universally applicable standards. Second, many gaps remain in the existing agreements regulating use of
specific watercourses. Many transboundary watercourses are not yet regulated by a specific treaty. Their use is not
managed by a common institution, such as a commission, meaning that there is a noticeable lack of effective dispute
settlement mechanisms. Third, the vagueness of international customary standards continues to be a challenge.
Customary international rules are rarely applied in domestic courts and provide very limited guidance to States,
especially relating to information sharing and the duty to notify. It is not clear whether upstream States have an
obligation under international law to share with downstream States the hydrological information of international rivers in

55

Revised Protocol on Shared Watercourses in the South African Development Community, 7 August 2000 (in force 22 September
2003), Art. 3(4)
56 Ibid, Art. 4(2)
57
Charte des Eaux du Fleuve Sénégal, 28 May 2002, Preamble, Art. 4; La Charte de l’eau du Bassin du Niger, 30 April 2008, Art. 2;
La Charte de l'eau du Lac Tchad, 30 April 2012, Art. 7 (a).
58
La Charte de l’eau du Bassin du Niger, ibid, Arts. 1(32), 6-9; La Charte de l'eau du Lac Tchad, ibid, Art. 4(d), Ch. 3.
59 Statute of the River Uruguay, 26 February 1975 (in force 18 September 1976), 1295 UNTS 340, Chapters IX, X.
60 Guaraní Aquifer Agreement, 2 August 2010 (not in force), Art. 4.
61 Agreement On The Cooperation For The Sustainable Development Of The Mekong River Basin, 5 April 1995 (in force 5 April 1995).
62
Ibid, Arts. 3, 5, 7.
63
Government of the People's Republic of China and the Government of the Republic of Kazakhstan Cooperation Agreement on the
Utilisation and Protection of Transboundary Rivers, 2001 (in force 10 September 2002). (“China-Kazakhstan Agreement”)
64 Agreement Between the Government of the People’s Republic of China and the Government of the Russian Federation Concerning
Reasonable Use and Protection of Transboundary Waters, 2008. (“China-Russia Agreement”)
65 China-Kazakhstan Agreement, supra n63, Arts. 2-3; Ibid, Preamble, Art. 2
66
Convention on Cooperation for Protection and Sustainable Use of the Danube River, 29 June 1994 (in force 22 October 1998), Arts.
5-6
67
Convention on the Protection of the Rhine, 12 April 1999 (in force 1 January 2003), Art. 3(1)
68 Directive 2000/60/EC of the European Parliament and of the Council of 23 October 2000 establishing a framework for Community
action in the field of water policy, OJ L 327, Arts. 1, 4, 5, 14, 16-17.
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their territory. Fourth, there is a lack of international cooperation in relation to EIAs. Practices for EIAs are adopted by
the riparian states according to their own domestic laws, if any. Usually, downstream States do not have an opportunity
to participate in the EIA process done by upstream States.69 State practice shows great variety and inconsistencies. For
example, it is not clear how to judge whether negative impacts are ‘significant’ or ‘substantial’. Fifth, there is a need to
strengthen the ecosystem approach, and a need to strengthen the legal recognition of the rights of the riparian
populations, the human right to clean water in particular.
There are several other legal, policy and governance challenges to the implementation of SDG 6, as noted by FreedomKai Phillips et al in their contribution to the Committee’s deliberations. These include human-induced pressures on water
quality and quantity, impacts from climate change on water availability, increased demand for water-based energy both
within and beyond the watershed, and degrading biodiversity and ecosystem integrity. Increased institutional capacities
and cooperation are needed to foster comprehensive and compatible solutions. Water is a cross-cutting resource often
traversing or impacting multiple jurisdictions, national or regional and various local rights holders, requiring a cohesive
administrative approach both nationally and internationally.70 The rights to water and sanitation were relatively recently
recognized, and some countries have adopted them as legally binding in national law. 71 The right to sanitation is
recognised in fewer countries than the right to water.72 Most countries adopt elements of these rights in national laws and
policies on water and sanitation.73 There are a range of other policy obstacles of particular relevance to targets 6.1 and
6.2, including: (i) exclusion of particular groups in planning decision-making, (ii) lack of culturally sensitive and propoor policies for the allocation of water resources between the different sectors of water use, and also within the different
sectors (agriculture, education, health, water resources), (iii) insufficient allocation of resources for water and sanitation,
and (iv) urbanisation that is dramatically increasing the populations of urban informal settlements that are frequently not
politically accepted. Levels of drought are being exacerbated by alterations in weather patterns due to climate change and
by desertification due to poor farming practices. Decentralisation policies in many countries are transferring
responsibilities for water and sanitation from the national to the regional, local or municipal level. While residents may
gain access to decision-making processes, the necessary capacity and finances are not always transferred to the new
authorities, making it difficult to manage services adequately, and to extend them to the unserved and under-served.
Lack of information, particularly at the local level, exacerbates the administrative governance challenges related to SDG
6. All three Conventions provide mechanisms for information sharing and collaboration or supported its implementation.
Both the Helsinki and New York Conventions provide for cooperative measures including sharing of ecological data,
development of mutually applicable measures, and creation of joint mechanisms. The Ramsar Convention requires timely
exchange of data relating to the ecological character of a wetland, with an Advisory Mission able to be deployed to
supplement and support domestic response capacity. Ensuring effective and consistent domestic and regional monitoring
in the face of limited capacity and changes in personnel and political climates, continues to prove challenging for the
elimination of water pollution in line with target 6.3, among other targets. Inadequate financing and ineffective
institutional collaboration are key challenges to ecosystem protection and restoration. The lack of adequate resources in
individual jurisdictions is a prime inhibitor of successful implementation of SDG 6, exacerbated by the lack of access to
knowledge and operational experience. By leveraging the collaborative forums provided by the Conventions, the costs of
policy development can be reduced making domestic implementation more cost-effective.
The Ramsar Convention plays a key role in targets 6.5 and 6.6, among other conventions. While all three Conventions
cover water and groundwater, only the Ramsar Convention has exclusive jurisdiction over wetlands, and complementary
jurisdiction over transboundary water and groundwater resources. As the Ramsar Convention has the broadest
membership and the longest institutional history in relation to the other two Conventions, it has great potential to
capitalize on its collaborative nature as a means to preserve and restore aquatic ecosystems in partnership with the others.
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See, e.g., N Sánchez Castillo & Y Bian, “China’s Obligation to Conduct Transboundary Environmental Impact Assessment (TEIA)
in Utilizing Its Shared Water Resources” (2014) 55 Natural Resources Journal 105.
70
Nature for Water: Protecting Water-Related Ecosystems for Sustainable Development (UNECE, 2005).
71
The right to water is recognised in national law by countries including Algeria, Angola, Belarus, Bolivia, Central African Republic,
Democratic Republic of the Congo, Costa Rica, Ecuador, France, Guinea, Kenya, Honduras, Indonesia, Madagascar, Maldives,
Mauritania, Mozambique, Namibia, Nicaragua, Paraguay, Russia, South Africa, Tajikistan, Uganda, Ukraine, Uruguay and Venezuela.
Note that this list is not comprehensive and does not include sub-national legislation recognising the right to water (e.g. California,
Quebec, Wallonia, Flanders, Brussels and Mexico’s Federal District). Some national judiciaries recognise the rights to water and
sanitation on the basis of the direct incorporation of the ICESCR in national law (e.g. Argentina) or as rights implicitly contained in
the right to life (e.g. India).
72
These include Algeria, Bolivia, Kenya, Maldives, South Africa and Uruguay.
73 The most authoritative assessment of laws is found in: The human right to safe drinking water and sanitation in law and policy - a
sourcebook (WASH United, Freshwater Action Network, WaterLex, 2012).
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1.4 Future International Law Research on Sustainable Management of Water Resources
Conservation and sustainable use of global water resources and implementation of adequate sanitation provides a wide
range of benefits to ecosystem health and the welfare of current and future generations. Individually and collectively, the
New York Convention, the Helsinki Convention and the Ramsar Convention play an integral role in achieving SDG 6,
also SDG 15, and to a certain extent, SDG 14 and targets 3.9, 11.5, 12.4, and 17.9. As each Convention possesses an
overlapping mandate to conserve and sustainably use water resources based on an ecosystem approach, the collaborative,
substantive and procedural aspects each Convention provides are valuable tools, particularly for developing nations, that
can and must be leveraged in a mutually supportive manner to enhance the complementarity of the respective
instruments.
SDG 6 provides a unique opportunity for the recognition, development and integration of mutually supportive legal and
institutional measures in line with the aforementioned Conventions, particularly the Convention on Biological Diversity 74
(CBD) under SDG 15. Complementary strategic planning under the Strategic Plan 2011-2020 and Aichi Biodiversity
Targets is a prospective avenue for enhanced synergies, clarity and coordination. Increased communication and
collaboration at the executive level of applicable Secretariats would also benefit the implementation of SDG 6. The
Basel, Helsinki, Rotterdam, and Stockholm Conventions have each adopted valuable approaches to meeting the
challenges of effectively managing international water resources and reversing their degradation.
The effective realization of SDG 6 also requires greater policy coherence across all governance mechanisms at all levels,
and across applicable industry sectors. The development of national, regional, local and sector-based water and sanitation
strategies allows for domestic policy harmonization and enhancement of interfaces with related strategic planning
modalities such as National Biodiversity Strategies and Action Plans (NBSAPs). Further emphasis must be placed on
increased complementarity across the relevant international treaties, and at the national level, through implementation
and enforcement of environmental legal norms as applied by the domestic judiciary. Greater collaboration among the
international legal research community, including law schools, international organizations, and the judiciary, is required
to meet the need for increased legal and policy cohesion in the domestic application of international sustainable
development law and those related to SDG 6 in particular.
In particular, as noted by Dr Otto Spijkers, The Netherlands, Dr Yongmin Bian, China and Prof Maki Nishiumi, Japan in
their ILA Committee Scoping Note, there are several important future trends or research priorities in this field which can
be recommended based on recent developments. In 2014, the Helsinki Convention became global and the New York
Convention entered into force, and in 2015 the SDGs were adopted. These three developments can complement each
other in several ways.75 For instance, States are encouraged to embrace a “sustainable” interpretation of water law’s
fundamental principles. The SDGs, with their emphasis on ecosystems, could encourage the further development of the
ecosystems approach in international water law. Public participation in the sustainable management of water is also
encouraged. Future international law research priorities cover several further key concerns. For instance, civil liability
and compensation of various actors, such as States, corporations, and individuals, for damage caused to transboundary
waters. Further, the link between biodiversity and international water law through the development of the ecosystem
approach bears investigation. In addition, the links between human rights and international water law, especially in the
case of involuntary resettlement, are important to explore.
2. Contributions of International Law to SDG 7 on Sustainable Energy for All
Based on a Legal Brief with Dr Markus Gehring, Germany, Mr Stuart Bruce, UK and Sean Stephenson, Canada, with
further review by Dr Ilaria Espa, Italy & Dr Paolo Davide Farah, Italy.
2.1 Sustainable Management of Renewable Energy Resources
As former UN Secretary-General Ban Ki-moon noted: “Energy is the golden thread that connects economic growth,
increased social equity, and an environment that allows the world to thrive”.76 Energy was crucial to progressive
realisation of the MDGs, despite not being included in their text. The SDGs redresses this omission, formally
acknowledging the important role of energy in society, and for the attainment of all SDGs as an integrated, indivisible set
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Convention on Biological Diversity, 5 June 1992 (in force 29 December 1993), 1760 UNTS 79. (“CBD”)
See also O Spijkers, “The Sustainable Development Goals as Catalyst for the Sustainable Management of Water Resources” (2015)
24 Journal of Water Law 115.
76 UN, Sustainable Energy for All: A Framework for Action. Secretary-General’s High-Level Group on Sustainable Energy for All
(2012), 4.
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of global priorities.77 SDG 7 aspires to “ensure access to affordable, reliable, sustainable, and modern energy for all”,
especially for the 1.3 billion people without electricity and 2.7 billion people who use wood and biomass to cook and
heat their homes. This section highlights selected features of the existing international legal order that are relevant to the
implementation of SDG 7. It surveys relevant international, regional and bilateral treaties and non-binding instruments,
identifies certain legal, policy and governance challenges that States may encounter when implementing SDG 7, and then
considers innovations to assist with overcoming those obstacles, before drawing tentative conclusions regarding law,
governance and policy opportunities for ensuring access to affordable, reliable, sustainable, and modern energy for all.
2.2 Contributions of International Law and Governance to SDG 7 on Sustainable Energy for All
International law and policy can play a role in facilitating and accelerating changes in global energy production and
consumption and steer State and non-State actors towards increased use of low-carbon energy sources. However, at
present, international law relating to sustainable energy is underdeveloped and may have a limited role in achieving SDG
7. Despite extensive political agreement on the need to further increase access to modern, affordable, sustainable energy
services, binding international law instruments tend to indirectly, rather than directly, relate to sustainable energy and
SDG 7. Implementation of SDG 7 can draw upon the normative guidance found in a wide range of international as well
as bilateral and regional policy instruments.
To date, international treaties have largely avoided
Box 4: SDG 7 on Sustainable Energy – Ensure Access to Affordable,
creating binding sustainable energy generation and
Reliable, Sustainable, and Modern Energy for All
consumption obligations. Rather, the relevant
7.1 By 2030, ensure universal access to affordable, reliable, and modern
instruments have sought to facilitate decentralised
energy services;
sustainable energy policy choices and investment
7.2 By 2030, increase substantially the share of renewable energy in the global
through innovative mechanisms and support
energy mix; and
measures. International treaties have been designed
7.3 By 2030, double the global rate of improvement in energy efficiency.
to balance incentives and disincentives and to
7.a By 2030, enhance international cooperation to facilitate access to clean
motivate and influence behavioural change among
energy research and technology, including renewable energy, energy
States and their domestic actors. Global treaties of
efficiency and advanced and cleaner fossil-fuel technology, and promote
particular relevance to sustainable energy access
investment in energy infrastructure and clean energy technology; and
and development include the Statute of the
7.b By 2030, expand infrastructure and upgrade technology for supplying
International Renewable Energy Agency (IRENA),
modern and sustainable energy services for all in developing countries, in
the United Nations Framework Convention on
particular least developed countries, small island developing States, and land78
79
Climate Change (UNFCCC), its Kyoto Protocol
locked developing countries, in accordance with their respective programmes
of support.
and Paris Agreement, the United Nations
Convention on the Law of the Sea80 (UNCLOS),
and increasingly, the World Trade Organization (WTO) agreements, and human rights treaties. Regional treaties also
play a role, and are described in the subsequent section. 81
Directly relevant to SDG 7 is the IRENA Statute, which articulates the only generally accepted definition of renewable
energy in international law as all forms of energy produced from renewable sources in a sustainable manner, including
bioenergy, geothermal energy, hydropower, ocean energy, solar energy, and wind energy.82 The IRENA Statute also
provides strong, detailed support for its implementation, especially for target 7.2, and supports targets 7.2, 7.a and 7.b
through the mandate and objectives of the international organisation that it created, which include knowledge transfer,
capacity building and promotion of international cooperation. Most relevantly, in performing its activities, IRENA is
tasked to become a centre of excellence which can facilitate efficient development and transfer of knowledge and
technology. 83
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Agenda 2030, supra n4, Para. 18.
United Nations Framework Convention on Climate Change, 9 May 1992 (in force 21 March 1994), 31 ILM 849. (“UNFCCC”)
79
Protocol to the United Nations Framework Convention on Climate Change, 11 December 1997 (in force 16 February 2005), 2303
UNTS 162. (“Kyoto Protocol”)
80 United Nations Convention on the Law of the Sea, 10 December 1982 (in force 16 November 1994), 1833 UNTS 3. (“UNCLOS”)
81 For deeper analysis see S Bruce, “International Law and Renewable Energy: Facilitating Sustainable Energy for All?” (2013) 14(1)
Melbourne Journal of International Law 3; and S Bruce “Climate Change Mitigation through Energy Efficiency Laws: from
International Obligations to Domestic Regulation’ (2013) 31(3) Journal of Energy & Natural Resources 327.
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Statute of the International Renewable Energy Agency, IRENA/FC/Statute, 26 January 2009 (in force 8 July 2010), Art. 3. The
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83 Ibid, Art. 4.
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Within the climate change regime, while renewable energy is not expressly mentioned in the UNFCCC as a relevant
measure, and energy efficiency is noted only in the preamble in the context of a potential measure to counteract growing
energy consumption,84 the Kyoto Protocol provides its Parties with discretion to implement and elaborate policies and
measures across sectors, with explicit reference to renewable energy sources and energy efficiency, in accordance with
their national circumstances.85 The relevance of the UNFCCC and Kyoto Protocol to advancing SDG 7 is twofold. First,
they establish global objectives, an international framework and rules related to emissions reductions and market
mechanisms that can incentivise investments in renewable energy and energy efficiency projects. Second, they establish
obligations for States to cooperate, share and transfer low-carbon energy technologies and knowledge, as well as
financial assistance.86
While the climate regime imposes no obligation on Parties to generate or provide access to sustainable energy, in practice
it has catalysed significant investment into sustainable energy projects and contributed to knowledge transfer, particularly
through Clean Development Mechanism projects. In this manner, the climate regime’s evolution through decisions of the
COPs and other bodies, focusing on mitigation, adaptation, finance, technology transfer and capacity building, and most
recently the Paris Agreement, will directly and indirectly affect the implementation of SDG 7. Although low-carbon
technologies are not an explicit, textual focus of the pre- or post-2020 climate regime, increased generation and use of
sustainable energies and “making finance flows consistent with a pathway towards low greenhouse gas emissions and
climate-resilient development” will be vital to attaining the climate regime’s new long-term objective of “holding the
increase in the global average temperature to well below 2°C degrees above pre-industrial levels” 87 and in contributing to
the regime’s overall effectiveness. Additionally, the preamble of the decision text accompanying the Paris Agreement
explicitly acknowledges “the need to promote universal access to sustainable energy in developing countries, in
particular in Africa, through the enhanced deployment of renewable energy”, 88 lending unanimous support to SDG 7 and
targets 7.1 and 7.2.
International trade instruments, particularly the covered agreements of the WTO, are of increasing relevance to SDG 7. 89
In principle, the WTO’s foundational pillars and disciplines, in particular the principles of most favoured nation and
national treatment, 90 treat the energy sector and energy goods and services like all others. In 2001, through the Doha
Ministerial Declaration, WTO members noted that trade disciplines and environmental protection can be “mutually
supportive” and agreed to negotiate the reduction and/or the elimination of tariff and non-tariff barriers on environmental
goods and services.91 In 2007, Asia-Pacific Economic Cooperation (APEC) leaders committed to “wide-ranging and
ambitious actions” to contribute to greenhouse gas (GHG) reductions 92 and, in 2012, concretized certain of its ambitions
by endorsing an agreement on environmental goods, consisting of 54 products for which tariffs would be reduced by 5%
by the end of 2015.93 This has been mostly successfully implemented. Since 2014, the EU and 16 other States have been
negotiating to remove tariff and non-tariff barriers to trade in environmental goods and services that contribute to
environmental protection and climate change mitigation (in addition to providing economic benefits).94 Renewable
energy and energy efficiency products are among the environmental categories under consideration.
The global regimes relating to oceans and human rights are of note as well. The global regime relating to oceans,
UNCLOS, has particular significance to renewable energy production and targets 7.2, 7.a and 7.b, establishing coastal
State jurisdiction for the construction and operation of offshore wind turbines or marine renewable energy generation
within that costal State’s exclusive economic zone (EEZ) or on its continental shelf. 95 The clean energy aspects of SDG 7
in particular benefit from the clarity of territorial sovereignty and functional dispute settlement provided under UNCLOS.
Obligations to cooperate globally and regionally and to provide technical assistance to developing States may further
assist attainment of SDG 7.
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87 Paris Agreement, supra n2, Art. 2 (a) and (c).
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See e.g. M Gehring & MC Cordonier Segger, Sustainable Development in World Trade Law (Kluwer Law International, 2005).
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The connection between human rights and energy is underdeveloped in the SDGs, since international human rights law
does not yet recognise a human right to energy. This predicament is particularly relevant for the advancement of target
7.1. Agenda 2030 generally notes that the SDGs are grounded in both the Universal Declaration on Human Rights and
international human rights treaties, and are informed by the Declaration on the Right to Development, but it does not
indicate how human rights interact with issues related to energy. 96 Additionally, CEDAW expressly requires Parties, in
the context of rural development, to ensure that women have the right to adequate housing including electricity. 97 Despite
the absence of binding international obligations, the connection between human rights and climate change is increasingly
explored,98 which necessarily implicates issues regarding access to and use of energy.
Regional treaties that touch on energy have grown in prominence recently, many of which contain innovative
mechanisms that could be used to advance SDG 7. The Energy Charter Treaty99 (ECT) and its Protocol on Energy
Efficiency and Related Environmental Aspects100 (Energy Efficiency Protocol), European Union law, international
investment agreements, and increasingly, regional trade agreements and regional human rights treaties (and case law) are
of particular relevance. The 1994 ECT contains a broad range of obligations in support of SDG 7, including free trade in
energy materials and products, freedom of energy transit through pipelines and grids, investment protections and dispute
resolution measures. The promotion of renewable energy and cleaner fuels is also noted as a priority. 101 The primary
objectives of the Energy Efficiency Protocol are to promote energy efficiency policies consistent with sustainable
development, foster cooperation on energy efficiency, and encourage economic energy use that encourages
environmental benefits. Parties are required to establish energy efficiency policies, legal and regulatory frameworks to
promote the efficient functioning of market mechanisms, including market-oriented price formation and a fuller
reflection of environmental costs and benefits, the reduction of barriers to energy efficiency, mechanisms for financing
energy efficiency initiatives, education and awareness, dissemination and transfer of technologies, and transparency of
legal and regulatory frameworks. 102 Practically, the Energy Efficiency Protocol has been effective at facilitating
cooperation and knowledge exchange, through Working Group dialogues with States in transition that are developing
energy legislation, analytical studies and voluntary country reviews. In this regard, lessons can be learned to advance
targets 7.a and 7.b. The EU’s innovative directives on renewable energy and energy efficacy create legal frameworks to
promote sustainable energy measures domestically, institute rules to remove barriers in energy markets and establish
time-bound targets to be achieved by member States through national plans contributing to the attainment of SDG 7. 103
By 2020, energy efficiency must improve by 20% and 20% of final energy consumption must be generated from
renewable energy sources. The EU proposes to increase both the share of its renewable energy and improvement in
energy efficiency by 27% by 2030.104
International trade and investment agreements facilitate SDG 7 through encouraging investments generally – not
specifically in relation to SDG 7 targets, or even within the energy sector – to promote and protect all cross-border
investments, including investments made in the renewable energy and energy efficiency sectors. States agree to a range
of positive and negative obligations in international investment agreements, some of which are similar to those in WTO
law, which act as incentives for in-bound investments, promote stable business environments and may encourage
investors with knowledge and capacity in sustainable energy to bring their experience into new jurisdictions.
Additionally, certain RTAs (for example the EU-Caribbean Forum) encourage innovations to advance an economic
response to climate change and sustainable development through the promotion of cleaner, more sustainable energy
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technologies.105 The trade agreement signed between Chile and Colombia establishes several cooperation schemes for the
production of sustainable energy, technology transfer and energy efficiency. 106 Similar cooperation schemes are included
in the CAFTA-DR107 and in the Cotonou Agreement.108 The above-mentioned regional trade agreements provide States
with an opportunity to progress on SDG 7 in the context of greater economic and trade openness, supported by capacity
building, technical assistance, scientific and educational exchanges, dialogue and other measures.
As for the gradual advancement of target 7.1, regional approaches may support an implied human right to energy
grounded in regional treaties, including the African Charter on Human and Peoples’ Rights and the Additional Protocol
to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights under the principle of
“best attainable physical and mental health”. 109 Regional jurisprudence and inquiries have recognized the practical
connection between energy matters and certain human rights, particularly in connection with the rights to housing and to
a clean environment.110 Legal action has also been brought against States through regional American human rights bodies
in the context of global warming, climate change and melting ice caps.111 Additionally, human rights obligations were
considered in the recent landmark decision of Urgenda Foundation v The Netherlands, which held that The Netherlands
was required to take further action to reduce its GHG emissions,112 noting that regardless of the scale of emissions a State
must exercise due care towards third parties.113 As public interest litigation grows, jurisprudence may increasingly serve
to interpret laws in the context of rights linked to climate change and energy and to influence the operationalisation of
target 7.1.
2.3 Legal Obstacles Facing the Implementation of SDG 7 on Sustainable Energy for All
A spectrum of challenges at the international, regional and national levels may impact domestic implementation of SDG
7. First, many of the terms used in SDG 7 are undefined both in its text and in international law generally. Terms like
“modern energy” and “modern energy services” in SDG 7 and target 7.1 respectively are commonly used by international
organizations including the International Energy Agency (IEA), the World Bank and the Sustainable Energy for All
(SE4ALL) initiative, but there is no universally agreed definition. The SE4ALL initiative launched by Secretary-General
Ban Ki-moon, detailing channels for public-private collaboration on sustainable energy access, 114 gives meaning to
“modern energy” by demarcating the type of energies that are excluded from its scope, including wood, coal, charcoal
and animal waste. The IEA defines modern energy services as “household access to electricity and clean cooking
facilities”115 such as fuels and stoves that do not cause indoor air pollution. The World Energy Outlook confirms that
there is no single definition of “energy access”, but common elements across definitions exist. Both the IEA and the
World Bank use a threshold of “500kwh per year per urban household – and just half this rate for rural households” to
define access to modern energy. 116 This is not to mention the inherent uncertainty in “energy efficiency improvement” in
target 7.3. Definitional uncertainty within non-binding international instruments has minimal impact on the legal
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obligations of States, particularly when compliance is not being assessed, but this poses difficulties when attempting
global scientific accounting towards achieving this goal.
Second, domestic measures to support renewable energy sources have been subject to inquiry with recent trade disputes
claiming injurious conduct concerning the application of renewable energy support policies and measures, including the
lawfulness of mandatory targets, domestic content requirements and whether feed-in-tariffs amount to unlawful subsidies
in breach of the Agreement on Subsidies and Countervailing Measures.117 Similar issues have been challenged in recent
investor-state arbitrations against Canada,118 Spain,119 Italy120 and the Czech Republic,121 where investors have alleged
that repeal of clean energy programs, mal-administration of clean energy programs and/or imposition of performance
requirements have resulted in indirect expropriation, unfairness or the devaluing of their investments and breaching fair
and equitable treatment which includes legitimate expectations. Importantly, these investment disputes do not challenge
the competence of States to create laws and regulations regarding renewable energies, but rather the differential treatment
of programs and policies, which allegedly breach obligations related to international investment agreements. Careful
planning and implementation of sustainable energy programs in a non-discriminatory, fair manner, in accordance with
the rule of law and legitimate expectations of investors in a given context, can advance SDG 7 while ensuring
compliance with international economic law obligations.
Third, implementation of SDG 7 necessitates a practical operationalization of the principle of common but differentiated
responsibilities as reflected, among other sources, in Article 3 of the UNFCCC. This tension has affected climate
negotiations, and the ailing WTO Doha round. As SDG 7 requires action from both developed and developing countries,
it is commonly understood that achievement of the various targets and indicators will necessitate some degree of socalled “burden sharing”; that is, a “fair” allocation of responsibilities among all States taking into consideration their
individual historic responsibilities. The SDGs reaffirm the principle of common but differentiated responsibilities. 122
Given the rapid cost and efficiency improvements in clean technologies, the burden in adopting, or facilitating adoption
of, greater levels of clean energy may bring considerable economic, environmental and energy security advantages.
In this regard, the progress on this principle made through the Paris Agreement may be looked to as an example.
Lastly, despite significant progress relating to energy, many developing States in particular have either no or suboptimal
sustainable energy polices, laws and regulations, for want of financial resources, domestic institutional cooperation,
capacity and/or technical capability. Opportunities exist to improve these issues, as well as the effectiveness of new and
existing laws and regulations, by addressing cognate issues in an integrated fashion, including the links between transport
and energy efficiency or fiscal incentives and renewable energy project finance, and by ensuring that energy legislation
complements climate change legislation. Such measures could reduce continuing demands on finite government
resources and provide greater certainty and predictability to private enterprise, thereby encouraging international and
regional trade and investment and support a holistic regulatory approach that maximises SDG 7 implementation efforts.
The drafting of model laws and regulations could assist in maximizing sustainable energy development opportunities and
increasing uptake of sustainable energy, 123 and provide clarity to undefined terms in support of targets 7.1-7.3.
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2.4 Future International Law Research on Sustainable Management of Renewable Energy Resources
Overall, the current state of international law related to sustainable energy and energy access is underdeveloped, but it
has considerable potential to advance SDG 7. International law, and particularly international policy, can be used to
facilitate and accelerate change in global energy production and consumption and steer State and non-State actors
towards increased use of low-carbon energy sources. It would do so by facilitating and optimising domestic, regional and
international commitments among States and non-State actors and providing a forum for dialogue and normative
development. In recent years, some 164 States have adopted renewable energy targets or support policies, including feedin-tariffs and renewable portfolio standards.124 Sustainable energy measures are often used in the context of Nationally
Appropriate Mitigation Actions (NAMAs) – emissions reduction actions within domestic climate strategies – or
vertically integrated NAMAs, so-called V-NAMAs, whereby sub-national actors with relevant competences are involved
in planning and implementation of those strategies. Greater cognisance and incorporation of sustainable energy measures
into national plans of action and development plans can support progressive implementation of SDG 7.
The objectives of SDG 7 may be advanced through a range of measures and approaches including, on the one hand,
continued and increasing interpretation of energy-related issues in the context of existing international law frameworks
and, on the other hand, the development of new measures, such as: global product performance and sectoral standards;
international energy generation, access, use and education benchmarks; globally agreed principles for sustainable energy
technology sharing, transfer and licensing; international mechanisms to mobilize private and public sustainable energy
finance; and comprehensive and meaningful global, regional and national monitoring, reporting and verification
procedures that measure and track progressive implementation of SDG 7.
Over time, international regulation of sustainable energy may emerge. For the moment, the absence of specific and
integrated legal frameworks that support sustainable energy development may provide an impediment to concerted
action. As the economic self-interest of States increasingly aligns with the objectives and desired outcomes of SDG 7 and
the other SDGs, the incentives to improve both international and domestic sustainable energy laws and regulations will
strengthen. Just as international law related to SDG 7 is piecemeal, so too are the means of implementation found in SDG
17. Additional research, collaboration and capacity building regarding international law, policy and governance related to
sustainable energy would further contribute to this burgeoning field and contribute to the advancement of SDG 7.
3. Rules and Practices of International Law for the Sustainable Management of High Seas Marine Resources
towards SDG 14 on Sustainable Management of Fisheries and Ocean Resources
Based on a Scoping Note by Cymie R. Payne, USA; with contributions from a further Legal Brief by Prof Konstantia
Koutouki, Canada, and Mr Freedom-Kai Phillips, Canada, for expert review.
3.1 Value, Threats, Status of Marine Natural Resources on the High Seas and Generally
SDG 14 aims to “conserve and sustainably use the oceans, seas and marine resources for sustainable development.” This
part of the Committee’s examination focuses on just the natural resources of the ocean’s high seas area, that is, areas
beyond national jurisdiction (ABNJ), which constitute more than half of the world ocean and the world’s largest
ecosystem. International law governing natural resources in areas within national jurisdiction—ocean waters landward of
200 nm (or 12 nm for states that have not claimed an EEZ) and the seafloor landward of continental shelf boundaries,
where they have been claimed—is extensive, and only partially overlaps this topic. 125 High seas marine resources include
fisheries, one of the most ancient subjects of international law, and marine genetic resources, one of the most novel.
These and other vital ocean natural resources and ecosystem services exist within areas of national control and areas
beyond national jurisdiction, with important transboundary effects and commons considerations.

124

JL Sawin et al, “Renewables 2015: Global Status Report: Key findings” (Renewable Energy Policy Network for the 21st Century,
2015) at 7.
125
The work of the ILA “International Law and Sea Level Rise” Committee on fixed versus ambulatory baselines is relevant to this
topic. That Committee noted, at its April 2015 meetings, the linkages with this Committee’s work, particularly with regard to coastal
adaptation to climate change. That Committee is also considering human rights and forced migration in relation to sea level rise,
subjects that have bearing on sustainability, governance and rights of human populations in relation to marine resources. In this regard,
that Committee considered that the “law on self-determination had a great potential in the context of endangered statehood and access
to natural resources”. That Committee also discussed whether “income generated from the Exclusive Economic Zone of a submerged
State could eventually be put in a Trust Fund for the benefit of the affected population”. Alternatively, that portion of the ocean might
become high seas. See, DD Caron, “Climate Change, Sea Level Rise and the Coming Uncertainty” in S-Y Hong and JM Van Dyke,
eds, Oceanic Boundaries: A Proposal to Avoid Conflict in Maritime Boundary Disputes, Settlement Processes, and the Law of the Sea
(Martinus Nijhof, 2009), 1-17.

18

The extent and status of ocean ecosystem services was evaluated by the First Global Integrated Marine Assessment
(World Ocean Assessment).126 Half of the oxygen humans breathe is produced by the ocean; it is an essential element in
climate dynamics, including the ocean’s absorption of heat and about 26 percent of the anthropogenic carbon dioxide in
the atmosphere; it cycles inorganic plant nutrients and is part of the hydrological cycle. Its biodiversity, greater than
terrestrial biodiversity, includes living marine resources with and without commercial value. Primary production in areas
of upwelling has no market value, but it is the basis of the oceanic food web. Marine resources with commercial value
include seafood, hydrocarbons and seabed minerals. Marine food resources are the primary source of essential protein
and micronutrients for about 3 billion people. Marine genetic resources, such as the thermophiles that live in the deep
ocean, are potentially highly valuable for industrial, pharmaceutical, cosmetic and other applications. Ships use the ocean
to transport food, energy, consumer goods and people—especially tourists. Ocean-based energy sources include wind
and tide. Submarine cables on the ocean floor carry 90 percent of information and financial transactions. Cultural and
religious ecosystem services associated with high seas living resources have social value, particularly for island and other
ocean-going peoples; they are given economic value by tourism.
Harm to the living marine environment of the high seas is largely caused by economic uses of marine natural resources,
by impacts of ships, and by pollution. Threats include over-harvesting directed at particular species, land- and oceanbased pollution. Current research reports a high risk that we are experiencing defaunation of the oceans. 127 As a result of
a weak legal regime and poor enforcement, up to one third of the fish catch is taken illegally, 128 and non-target species
are killed. In some cases, legal concepts intended to contribute to sustainable management have not had the desired
result: for example, the concept of “maximum sustainable yield”, used in international agreements, is criticized for being
“based on the inherent trade-off between increasing harvests and decreasing the ability of a smaller resulting population
to compensate for the removals.”129 Acidification from excessive global atmospheric carbon dioxide levels, a much
broader problem, is also a threat. Future impacts might be caused by bio-prospecting, deep seabed mining and marine
geoengineering. The social pillar of sustainable development concerns equitable access to living marine resources,
benefit sharing for deep seabed minerals and marine genetic resources.130 The notoriously poor labour conditions at sea
are not discussed further in this section. 131 The marine natural resources of the high seas are relatively unknown.
Governance measures are therefore undertaken under conditions of uncertainty and ignorance. Measures to support the
collection and sharing of scientific information are a necessary element of the international law regime for high seas
living resources. International law is called to address the crucial balance between the economic, environmental and
social pillars of sustainable development for the natural resources of the high seas. Ensuring that resource extraction—
living and non-living—is conducted in a manner that does not cause harm and that leaves enough for the future is
necessary. So too is management of all kinds of ocean pollution, including noise pollution.
More broadly, as noted by Prof Konstantia Koutouki et al, SDG 14 aims to conserve and sustainably use all oceans, seas
and marine resources for sustainable development. Including the high seas, three-quarters of the planet’s surface consists
of oceans, seas and marine areas. They are a vital provider of food for humans and wildlife, and crucial to regional,
national and local economies, as well as an important regulator of our climate and an important source of cultural and
spiritual inspiration for many peoples and communities. SDG 14 is key for the environmental dimension of sustainable
development, however, the international legal instruments, governance arrangements and policy collaborations on
sustainable development in relation to conservation and sustainable use of resources are still evolving, and with regard to
key aspects of SDG 14, important gaps can be found.
3.2 The International Legal Terrain on the High Seas and SDG 14 for Sustainable Management of Ocean
Resources
UNCLOS is the framework convention that structures the law of the sea, codifying customary international law and
developing international law. It establishes maritime zones, principles, and rights and duties of coastal, port, flag and
land-locked states. It also created the ITLOS, a forum for dispute settlement and authoritative interpretation of UNCLOS.
Detailed means to achieve sustainability are left to implementing agreements and other legal measures. Obligations that
promote more sustainable management of the high seas marine environment, established by UNCLOS and the opinions
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of ITLOS and the ICJ, include: conservation; 132 precaution, applied according to the State’s capabilities;133 due
diligence;134 EIAs;135 and best environmental practices.136
The customary principle of freedom of the seas embedded in UNCLOS states that “the high seas are open to all States”
for navigation, overflight, laying of cables, construction of artificial installations, fishing, and scientific research, subject
to other provisions of UNCLOS and of international law.137 Freedom of the seas is in tension with other rights and duties
to the extent that it is used to unilaterally assert a right of free access to take and use the marine environment. The
principle has evolved from its earlier form, as recognized by the ICJ in its statement that “resulting from the
intensification of fishing … the former laissez-faire treatment of the living resources of the sea in the high seas has been
replaced by a recognition of a duty to have due regard to the rights of other States and the needs of conservation for the
benefit of all.”138 The res communis nature of the high seas is partly guaranteed by Article 89, which states that “no State
may validly purport to subject any part of the high seas to its sovereignty,” and Article 136, stating that “The Area [the
seabed, ocean floor, and subsoil in ABNJ] and its resources [minerals at or beneath the seabed] are the common heritage
of mankind”.139 The opinions of ITLOS articulated certain rights of humankind to its ocean heritage including and
extending beyond the Area, and described some rights and obligations as erga omnes, belonging to all.140
Progressive development of the law of the sea to incorporate sustainability has occurred in part through implementing
agreements, notably the 1995 Agreement for the Implementation of the Provisions of the United Nations Convention on
the Law of the Sea of 10 December 1982 relating to the Conservation and Management of Straddling Fish Stocks and
Highly Migratory Fish Stocks141 (FSA). The FSA balances environmental protection of fish populations, economic
interests in harvesting seafood, and social equity in preserving fish for coastal fisheries and future generations by
extending the management of fisheries to the high seas for species that spend a significant part of their lives moving
between the high seas and coastal state jurisdictions, implementing Article 118 of UNCLOS. The Food and Agriculture
Organization (FAO) Agreement to Promote Compliance with International Conservation and Management Measures by
Fishing Vessels on the High Seas142 obliges each Party to ensure that vessels flying its flag observe fishery conservation
and management measures on the high seas, and to oversee the high seas fishing activities of its vessels. It also
contributes to enforcement, and thus to the progressive development of the law, by encouraging flag states to allow port
states to investigate foreign fishing vessels suspected of activities that undermine the effectiveness of international
conservation and management measures. The 2009 FAO Agreement on Port State Measures143 provides flag state
obligations and minimum rules for port states that include: inspections to identify illegal, illegal, unreported and
unregulated (IUU) fishing activities, authority to deny port facilities for activities like transhipment, recognition of the
port state’s right to deny entry to vessels, the obligation to deny entry to IUU fishing vessels other than for enforcement
or emergency, and capacity building to assist developing states.
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Numerous multilateral, regional144 and bilateral treaties govern fishing,145 whaling,146 the protection of biodiversity, and
conservation of specific regions,147 as do resolutions of the UNGA.148 Four of the thirteen Regional Seas programs
address ABNJ in addition to coastal areas through conventions and action plans. Regional seas organizations are
involved in establishing marine protected areas (MPAs), managing fisheries, and other activities that contribute to
sustainability. Regional fisheries management organizations (RFMOs) have been established for particular target
species149 and for regions,150 with authority to manage or in some cases only to advise on managing fisheries, through
controls on fishing gear, fishing effort, trade and other measures. UNGA Resolutions 44/225, 45/197, and 46/215
established a moratorium on driftnets longer than 2.5 kilometres on the high seas, thus reducing mortality of non-target
animals (including dolphins, whales, seals, birds, fish species, and turtles). A 2013 report stated the moratorium has been
generally successful.151
Sustainability is a goal of many of these instruments, though the emphasis is often on its “sustained yield” aspect. For
example, both Australia and Japan “emphasized conservation and sustainable exploitation as the object and purpose of
the Convention” (emphasis added) most relevant to their dispute over interpretation of the International Convention for
the Regulation of Whaling’s provision on scientific exemptions from whaling moratoriums. 152 Through the FAO, states
adopt influential, voluntary guidelines, including the important 1995 FAO Code of Conduct for Responsible Fisheries
and four implementing International Plan of Action (IPOA) guidelines on conserving seabirds and sharks; IUU fishing;
and management of fishing capacity.153 The Code of Conduct’s objectives reflect sustainable development concerns: food
security, especially for local communities; trade in fish and fishery products; and habitat protection. The IPOA-IUU
guideline was noted with approval by ITLOS.154 The adoption in 2014 of Voluntary Guidelines for Flag State
Performance supports the legal principles of flag state responsibility for preventing IUU fishing, “to ensure the long-term
conservation and sustainable use of living marine resources and marine ecosystems.” 155
Two treaties that address species preservation and biodiversity globally have limited application to the high seas. First,
trade in endangered species, including trading in listed species taken on the high seas (“introduction from the sea”), is
regulated by the Convention on International Trade in Endangered Species of Wild Fauna and Flora 156 (CITES).
Second, each Party to the CBD commits to obligations regarding “processes and activities” carried out under its
jurisdiction or control with effects on biodiversity anywhere, including the high seas.157 The CBD establishes
objectives that reflect the three pillars of sustainability in Article 1 and defines the concept of biodiversity to reflect
the complex interactions between organisms and the ecological complexes of which they are part in Article 2.
Parties have an affirmative duty to cooperate for conservation and sustainable use of biodiversity in ABNJ, under
Article 5. This obligation is further defined in Article 14(1)(c) to include sharing information on activities that are
likely to significantly adversely affect biodiversity in ABNJ, and in Article 14(1)(d) to notify and act to minimize
imminent or grave damage. Of particular importance to the implementation of sustainability, the CBD COP adopted
Decision IX/20 in 2008 to establish criteria for ecologically and biologically significant areas (EBSAs) in need of
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protection in open-ocean waters and deep-sea habitats and to identify locations to include in a network of MPAs, a
process which continues to be implemented.
Institutional arrangements for oversight of the Area are provided by the International Seabed Authority (ISA), authorized
by UNCLOS158 and the 1994 Agreement Relating to the Implementation of Part XI of the Law of the Sea Convention 159
(Agreement on the Area). The ISA has the capacity to promulgate regulations to ensure the protection of the marine
environment from harmful effects of mineral prospecting, exploration and exploitation under UNCLOS Article 145; to
conduct resource assessments and environmental assessments; to approve plans of work for exploration or exploitation
proposed by mining interests; to fund scientific research; and to educate.
Pollution on the high seas is primarily the responsibility of the International Maritime Organization (IMO), which
oversees several conventions addressing shipping safety, security and pollution. The International Convention for the
Prevention of Pollution from Ships160 (MARPOL) and its annexes regulate dumping of wastes generated on-board ship.
The 1972 Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter 161 (London
Convention) prohibits many categories of land-created waste in the ocean and the 1996 Protocol to the London
Convention162 prohibits all ocean dumping other than substances that are specifically permitted. Geoengineering
techniques affecting the oceans are addressed to a very limited extent by the London Dumping Convention and its
Protocol and the CBD.163 Experiments that dumped iron dust into the ocean in ABNJ—intended to demonstrate a
possible carbon sequestration technique and to increase fish populations—showed the weakness of the legal controls. 164
The parties to the London Convention and Protocol placed a moratorium on all ocean fertilization other than “legitimate
scientific research” by Resolution LC/LP.1 (2008) and Resolution LC/LP.2 (2010). The resolution creates an assessment
framework directing the countries conducting the research to notify and consult with potentially affected countries.
Decisions about allowing the research rest with the researching countries. The CBD resolution is even milder: CBD
parties are requested to ensure that ocean fertilization does not take place until more science and governance are in
place.165
As Prof Payne’s contribution argues, State Practice is also important. States demonstrate increasing commitment to ocean
sustainability by participation in the treaties, non-binding agreements, UNGA resolutions, and other measures referred to
above. However, both flag states and coastal states often show a lack of will and/or a lack of capacity to enforce
international obligations on the high seas. In particular, flag states have not been willing or able to compel compliance by
those subject to their jurisdiction, including ships they register, with their international obligations, as required by
UNCLOS, Article 91. On the other hand, there is extensive state practice in the fisheries sector supporting evolving legal
principles that include flag state responsibility. Many coastal states have legislation requiring that agreements for access
to the coastal state’s EEZ fisheries must include aprovision establishing the foreign flag stateor association’s
responsibility to ensure that its vessels comply with the agreement and the coastal state’s fishing laws. 166
The ISA is developing deep seabed mining regulations and applying its regulations for mineral prospecting and
exploration in the Area. Many states have adopted national legislation, as required, to implement their obligations under
UNCLOS. The United States is not a party to UNCLOS and is therefore not able to participate. Despite advice that this
meant the legal regime of the Area does not apply to US companies, the US company Lockheed Martin used its
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subsidiary to obtain British sponsorship,167 suggesting that legal advisors saw legal risk for non-Parties to flout the treaty
rules established for the Area.
Taking a focus which extends beyond the high seas, the contributions of Prof Konstantia Koutouki et al highlight the
relevance of treaties and practice in a different yet complementary light. They note that while a wide range of
international law relates to SDG 14, central instruments include the 1982 UNCLOS, the FSA, the New York Convention,
the Helsinki Convention and the Ramsar Convention.
UNCLOS is uniquely positioned for implementation in SDG 14. In paragraph 158 of The Future We Want, it is
recognized as providing the legal framework for the conservation and sustainable use of oceans and their resources and,
as such, is of principal importance to an analysis of how international law and governance can help to implement SDG
14. Indeed, target 14.c aims to enhance “the conservation and sustainable use of oceans and their resources by
implementing international law as reflected in the [UNCLOS], which provides the legal framework for the conservation
and sustainable use of oceans and their resources…” Under UNCLOS, States have agreed to a general obligation on
States to protect and preserve marine life.168 For instance, States must individually or jointly establish measures to
prevent, reduce and control marine pollution, specifically: toxic or harmful land-based dumping, pollution from vessels,
and pollution resulting from natural resources exploration on the seabed or subsoil and other marine installations. 169 As
target 14.1 seeks to prevent and significantly reduce marine pollution of all kinds, particularly from land-based activities
by 2025, these UNCLOS provisions are directly relevant. Scientific collaboration under UNCLOS, for instance, could be
used to trace and prevent or stop illegal marine pollution, and to monitor the effectiveness of collaborative efforts.
Further, under UNCLOS, measures taken by States must not create unjustifiable interference to lawful activities of
States, may not directly or indirectly transfer the damage from one location to another, and shall address the use of
technology and the accidental introduction of species into the marine environment.170
Target 14.2 aims to sustainably manage and protect marine and coastal ecosystems to avoid significant adverse impacts
by 2020. Supporting this goal, UNCLOS establishes measures relating to global and regional cooperation. 171 States, in
cases of imminent or actual damage, must provide notification to other affected States, and cooperate with other
international organizations to develop joint contingency plans.172 Monitoring and evaluation measures are facilitated,
including publication of reports, with particular emphasis on activities which are planned and permitted. 173 Planned
activities which have a reasonable potential to cause harm are to have the potential effects assessed, with the results
integrated into reporting.174 In addition, target 14.4 aims, by 2020, to effectively regulate harvesting, and end overfishing,
IUU fishing, and destructive fishing practices. In target 14.4, countries also seek to implement science-based
management plans, to restore fish stocks in the shortest time feasible at least to levels that can produce maximum
sustainable yield as determined by their biological characteristics.
Supporting this aspect of SDG 14, and implementing provisions of UNCLOS, the FSA seeks to ensure the long-term
conservation and sustainable use of straddling fish stocks and highly migratory fish stocks.175 In particular, the general
principles of the FSA are measures which optimize utilization of fish stocks, adoption of an ecosystem approach, and
application of the precautionary approach.176 States are further required to apply the precautionary approach to
conservation and management of straddling fish stocks, and exercise caution in cases of uncertain, unreliable or limited
information.177 In implementing the precautionary approach, States shall improve decision-making, apply common
guidelines relating to stock condition, develop data collection and research programs, provide for enhanced monitoring
for concerned species, and implement precautionary management measures including modest catch limits.178
Organizations such as the Marine Stewardship Council (MSC) provide valuable consumer capacity-building with regard
to the sustainable use of fish stocks. MSC sets standards with regards to supply chains to ensure that the goal of
sustainability in terms of fish and seafood harvesting. Of course public participation is an important aspect of governance
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and via organizations such as MSC the public is given the opportunity to vote with their purchasing power. MSC and
others like it however, need to work on their own transparency so that the public feels confident that the standards set do
in fact make a difference.
Prof Koutouki et al also note that other treaty regimes, backed by key principles, governance arrangements, and scientific
and policy collaborations, remain relevant to the delivery of SDG 14. In particular, by 2020, target 14.2 aims to
sustainably manage and protect marine and coastal ecosystems to avoid significant adverse impacts, including by
strengthening their resilience, and take action for their restoration; target 14.5 aims to conserve at least 10 per cent of
coastal and marine areas, consistent with national and international law and based on best available scientific
information. Supporting these aspects of SDG 14, the Ramsar Convention establishes international cooperative measures
to facilitate the conservation and wise use of wetlands, 179 adopting an ecosystem approach to wetlands that includes
lakes, rivers, underground aquifers, peatlands, mangroves and other coastal areas such as coral reefs.180 It requires Parties
to establish domestic monitoring of listed wetlands to monitor changes in ecological character with changes noted on the
Montreux Record, among other mechanisms,181 providing a useful tool for implementation and monitoring of target 14.2.
Further, the Helsinki Convention, which establishes cooperative measures to address, mitigate and prevent transboundary
pollution of watercourses, can assist to address the quality, quantity and integrated management of water basins,
supporting targets 14.2 and 14.5, by encouraging measures relating to, among other issues: (1) pollution prevention; (2)
source licensing; (3) waste-water discharges; (4) water quality; (5) pre-discharge treatment; (6) EIA; (7) sustainable
water management; and, (8) contingency planning to minimize effects of accidental pollution. 182 In addition, the New
York Convention, which aims to harmonize measures grounded in watercourse agreements facilitating cooperation and
consultation relating to protective and governance measures relating to international watercourses, and amicable
settlement of disputes,183 recognizes principles such as (1) a duty of reasonable and equitable use of the watercourse; (2)
an obligation to provide good faith cooperation; (3) application of an ecosystem approach; and, (4) facilitation of
information sharing.184 Under the New York Convention, in their efforts to establish environmental protection measures,
including notification requirements and individual or joint mechanisms to prevent pollution or the introduction of alien
species,185 the Parties are delivering on targets 14.1 and 14.2.
With regard to other aspects of SDG 14, such as the aim to minimize ocean acidification as per target 14.3, and to
support small-scale artisanal fishers as per target 14.b, Prof Koutouki et al have observed less international collaboration.
They argue that these remain areas for further international development and cooperation, particularly where institutional
governance or capacity building, through horizontal and vertical collaboration, can remove obstacles to achieving these
aspects of SDG 14. To this end, States are helped by organizations like the International Council for the Exploration of
the Sea (ICES), whose motto is “science for sustainable seas.” ICES as an intergovernmental organization has as a
mandate to “increase the scientific knowledge of the marine environment and its living resources and to use this
knowledge to provide unbiased, non-political advice to competent authorities.” 186 ICES could further aid States with the
science of sustainability by integrating Indigenous and local community knowledge into their reports and assessments,
they note, pointing to this work in the Arctic.
3.3 Legal Obstacles Facing the Implementation of SDG 14 on Marine Resources
Prof Cymie Payne notes several important gaps and obstacles, with specific consideration of the high seas. Although
UNCLOS Part XII was intended to provide a framework for the protection and preservation of the marine environment,
divergence between the law of the sea and international marine environmental law principles has been observed. 187 The
future promises to integrate these approaches as gaps in the legal regime for ocean ABNJ are filled. First, there is an
institutional gap. There is no institution comparable to the ISA mandated to act on behalf of humanity with regard to the
rest of the ocean environment in ABNJ and activities other than seabed mining. It has been suggested that existing
institutions, such as the RFMOs and the IMO, can fill that role. But the sectoral organizations do not coordinate with
each other, and fundamental differences in “culture, processes and epistemic communities” between them make the
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prospect doubtful.188 Moreover, the existing institutions act through flag states, which often have failed to fulfil their
obligations or refused to accept new commitments. The RFMOs typically base management decisions on consensus and
allow objectors to opt out of conservation measures. Some states simply remain outside the treaty and refuse to
cooperate, although virtually all states have conservation and cooperation obligations as parties to UNCLOS. Moreover,
it is not yet known what—if any—state, international organization, or other entity has standing to litigate a dispute,
compensation claim, or enforcement matter in cases of environmental harm, even in the case of the far better-developed
regime for the Area.189 Second, there is also a gap in coverage, geographic and functional. Problems that are ocean-wide,
like IUU fishing, are difficult to address effectively. Cumulative impacts from multiple environmental insults are even
more difficult to prevent or counter. The regional fishery agreements do not cover all species, they generally do not
address non-target species and they often do not have a mandate for ecosystem protection. 190 As a result, ecosystems like
the Sargasso Sea fall through the gap, and their vital global functions are left largely unprotected from pollution of all
sorts, the passage of ships, and the impacts of fishing. 191 Treaties that might provide protection, like the World Heritage
Convention, are silent as to ABNJ; it is argued that silence might be permissive and the Sargasso Sea would be a prime
candidate for listing.192
Third, as she notes, accountability is a puzzle—concepts of responsibility and liability are in place but difficult to apply.
Yet without enforcement, obligations provide only guidance but no real leverage to compel preventive activities. Without
a robust mechanism, there is nothing to ensure that a responsible party undertakes response and remediation if it causes
significant environmental damage to humanity’s common heritage. For example, a state that sponsors a company to mine
the deep seabed in the Area has an obligation to ensure that the company complies with the terms of its contract with the
ISA and the obligations set out in UNCLOS and related instruments, as well as several direct obligations. 193 However,
these are obligations for the sponsoring state to make best possible efforts—to exercise due diligence. The sponsoring
state is liable only if it does not try, but it might not be liable if it tries and fails. The result: a liability gap that no one is
responsible for. This is not unique to deep seabed mining; due diligence is the standard. 194
Fourth, even if a state does fail in its due diligence obligations, standing is a challenge, as is the availability of a forum
for dispute settlement and accountability. The ISA has standing and ITLOS’s Seabed Disputes Chamber is a forum, but
only for activities in the Area.195 The Seabed Disputes Chamber has suggested that others may be entitled to standing—
other Parties to UNCLOS, for example 196—but the scope and nature of the right to enforce remains undefined and
limiting it to UNCLOS parties seems to fall short of the “common heritage of humankind” standard. This leaves an
accountability gap within the regime for mining in the Area, and an even vaster gap for other activities on the high seas.
Fifth, many activities, such as those occurring on the deep seabed that do not involve exploration, prospecting or
collection of minerals, are unregulated at present. Exploration and extraction of marine genetic resources are in this
category. Scientific research is also virtually unregulated; concerns include under regulation that allows environmental
damage, identification of criteria to allow research without risking harm, and knowledge transfer appropriate to this
global commons. The complement to the lack of prohibitive regulation is the lack of facilitating governance: for
example, approaches that require international cooperation and enforcement, such as establishing MPAs to ensure
healthy fish stocks and biodiversity, are unauthorized because there is no entity with the capacity to permit them. Finally,
there is no governance mechanism to ensure that the living and non-living ocean continues to function as a healthy
whole. The interactions between the physical and biological ocean create the conditions we consider normal. The
international law regimes for the high seas marine environment address only pieces of the system.
Several efforts to fill these lacunae are underway. Firstly, The ISA is overseeing the development of deep seabed mining
regulations for the Area that will address a host of issues, including EIAs, with goals including protection for the living
marine environment from mining damage, “a fair financial return to mankind for its resources,” and “orderly, safe and
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rational management of the resources.”197 Secondly, the preparatory committee process for the negotiation of an
Implementing Agreement for Conservation and Sustainable Use of Marine Biological Diversity beyond Areas of National
Jurisdiction (BBNJ) began in March 2016, pursuant to UNGA Resolution 69/292 (2015). The package of issues for
negotiation is limited to: marine genetic resources, including benefit-sharing, area-based management tools including
MPAs, EIAs, and capacity-building and marine technology transfer. It is intended to complement existing agreements,
institutions, and arrangements. Thirdly, Governance models being developed for the Arctic centre on the work of the
Arctic Council and IMO. Lastly, the non-legally binding 2014 Hamilton Declaration on Collaboration for the Sargasso
Sea calls for the use of existing international law and existing regional and international organizations to safeguard the
unique Sargasso Sea ecosystem. The Declaration sets a precedent for protecting an area of special value that is defined by
ocean currents rather than fixed points. The use of existing instruments is a different approach from declarations of
legally binding high seas MPAs elsewhere. It is hoped that the BBNJ negotiation will provide strong legal rules to create
high seas MPAs.
In this fragmented, complex legal regime, authoritative interpretation of duties and rights provides clarity and
consistency in the application of the law. ITLOS’s Seabed Disputes Chamber has jurisdiction to provide advisory
opinions regarding the Area on the interpretation of UNCLOS, Part XI, the 1994 Agreement on the Area, and the
relevant annexes and regulations for the organization and management of activities in the Area on questions referred to it
by the ISA, and contentious jurisdiction to settle disputes, 198 as it did in its first advisory opinion Advisory Opinion on
Responsibilities and Obligations with respect to the Area. The first advisory opinion of the full Tribunal answered several
questions about coastal state and flag state obligations with regard to IUU fishing in the Request for an Advisory Opinion
submitted by the Sub-Regional Fisheries Commission (SRFC) on 2015. This advisory opinion also confirmed ITLOS’s
advisory jurisdiction where an international agreement related to the purposes of UNCLOS provides for submitting an
advisory opinion request to ITLOS.199 Including an appropriate provision should be considered in the negotiation of any
future agreements relating to the high seas.
3.4 Future International Law Research on Sustainable Management of Marine Resources
In addition to the conclusions of Prof Payne above, which focus on the high seas, several other observations can be made
concerning obstacles and priorities for future international law research. First, as noted by Prof Koutouki et al, main legal
and governance obstacles highlighted in global debates on SDG 14 include fishing fleet overcapacity, perverse subsidies,
poor governance arrangements, challenges in coordination of scientific data on stock assessments and other matters, and
lack of compliance with rules on by-catch and discards. 200 Increased cooperation is particularly necessary to address datacollection and sharing and collaboration on enforcement of catch quotas. Perverse subsidies which artificially maintain
the fishing sector in main jurisdictions fundamentally undermine conservation measures in neighboring States. Lack of
integrated governance at the regional and national levels leads large segments of impacted local communities to remain
marginalized. Data shortages regarding fish stocks and broader ecosystem metrics remain prevalent, significantly
impacting development of mitigation measures. Incidental capture of threatened or non-targeted species, often through
inappropriate methods or technologies, continues to impact fish stocks. While a majority of coastal countries do
undertake coastal zone management planning and have developed competent authorities to address coastal issues,
watershed pressures including hydropower development, degradation of potable water sources, and large-scale irrigation
for agriculture, coupled with poorly managed land uses, continue to exacerbate problems of sustainable use of marine
resources. Capacity concerns, increases in marine habitat degradation and lack of implementation of sustainable marine
planning principles continue to plague conservation efforts. Lack of stakeholder engagement or integration into decisionmaking procedures – particularly at the local level – continues to significantly restrict collaboration, knowledge transfer
and the effectiveness of compliance or monitoring efforts. In essence, as Prof Koutouki et al argue, there remain many
obstacles to overcome for sustainable management of marine natural resources.
Second, as Prof Koutouki observes, while UNCLOS remains the most comprehensive international legal instrument
pertaining to oceans and marine environment, there has been progress in post-UNCLOS agreements to address issues of
sustainability. Under the FSA there is integration of the precautionary principle and acknowledgement of the importance
of an ecosystem approach to questions of development. Many significant steps and measures are being taken
collaboratively, though important gaps remain. However, enforced properly, the existing legal, policy and governance
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framework can be strengthened to have a positive influence in sustainable use of marine resources. A spectrum of other
instruments including the Ramsar Convention, the New York Convention, and the Helsinki Convention provide for
cooperation and collaboration relating to protection of wetlands, international watercourses or transboundary
watercourses. Leveraging synergies across Conventions to drive mutually supportive implementation, and engage key
stakeholders in relevant forums, will support complementarity and diffuse organizational costs of implementation.
Increased emphasis is needed on capacity building and transfer of marine technologies for sustainable development.
Lastly, the cultural and spiritual dimensions of oceans, seas, lakes, rivers and other waterways are important under SDG
14. Organisations such as the United Nations Permanent Forum on Indigenous Issues have worked to emphasize the
importance of nature in general to the preservation and further development of Indigenous culture and that of local
communities. Water is a spiritual symbol for many societies and hence its contribution to the physical, psychological,
spiritual and cultural well-being of individuals and communities should be given a more central role.
4. Contributions of International Law to SDG 15 on Sustainable Management of Terrestrial and Biological
Resources
Based on a Legal Brief with Prof Jorge Cabrera, HQ/Costa Rica, Mr Frederic Perron-Welch, Canada and Dr.
Balakrishna Pisupati, India, with further review by Prof Arie Trouwborst, The Netherlands
4.1 Sustainable Management of
Terrestrial and Biological Resources
This section focuses on SDG 15 to protect,
restore and promote sustainable use of
terrestrial ecosystems, sustainably manage
forests, combat desertification, and halt and
reverse land degradation and halt
biodiversity loss, highlighting potential
contributions of international law and policy
in delivering targets 15.1 – 15.9. It provides
a cursory survey of principal international
law, policy and governance measures can
contribute to realizing SDG 15. It considers
options for legal and policy preparedness,
notes potential for mainstreaming and more
integrated implementation at international
and national levels, and offers some
recommendations on these matters. The
analysis suggests that the SDG 15 targets are
backed up by international environmental
governance systems and legal measures,
including multilateral environmental
agreements (MEAs) that need to be
appropriately linked to discussions on the
development of indicators related to targets
and national implementation.

Box 5: SDG 15 - Protect, Restore and Promote Sustainable Use of Terrestrial
Ecosystems, Sustainably Manage Forests, Combat Desertification, and Halt and
Reverse Land Degradation and Halt Biodiversity Loss
15.1 By 2020, ensure the conservation, restoration and sustainable use of terrestrial and
inland freshwater ecosystems and their services, in particular forests, wetlands,
mountains and drylands, in line with obligations under international agreements
15.2 By 2020, promote the implementation of sustainable management of all types of
forests, halt deforestation, restore degraded forests and substantially increase
afforestation and reforestation globally
15.3 By 2030, combat desertification, restore degraded land and soil, including land
affected by desertification, drought and floods, and strive to achieve a land
degradation-neutral world
15.4 By 2030, ensure the conservation of mountain ecosystems, including their
biodiversity, in order to enhance their capacity to provide benefits that are essential for
sustainable development
15.5 Take urgent and significant action to reduce the degradation of natural habitats,
halt the loss of biodiversity and, by 2020, protect and prevent the extinction of
threatened species
15.6 Promote fair and equitable sharing of the benefits arising from the utilization of
genetic resources and promote appropriate access to such resources, as internationally
agreed
15.7 Take urgent action to end poaching and trafficking of protected species of flora
and fauna and address both demand and supply of illegal wildlife products
15.8 By 2020, introduce measures to prevent the introduction and significantly reduce
the impact of invasive alien species on land and water ecosystems and control or
eradicate the priority species
15.9 By 2020, integrate ecosystem and biodiversity values into national and local
planning, development processes, poverty reduction strategies and accounts
15.a Mobilize and significantly increase financial resources from all sources to
conserve and sustainably use biodiversity and ecosystems
15.b Mobilize significant resources from all sources and at all levels to finance
sustainable forest management and provide adequate incentives to developing countries
to advance such management, including for conservation and reforestation
15.c Enhance global support for efforts to combat poaching and trafficking of protected
species, including by increasing the capacity of local communities to pursue
sustainable livelihood opportunities

4.2 Contribution of International Law,
Policy and Governance to SDG 15 on
Terrestrial Ecosystems and Biodiversity
International and domestic environmental
law and policy supporting better management of the environment, natural resources and ecosystems is guided by three
principles of governance, namely, good governance (the process of inclusive decision making), effective governance
(dealing with set goals and targets) and equitable governance (based on distributive justice). 201 In the context of realizing
targets under SDG 15, countries have had some success establishing effective governance measures through
implementation actions related to MEAs. Good and equitable governance related issues need more attention when
countries are preparing to set a national agenda on SDG implementation. For the purpose of this analysis, focus is placed
on using the MEAs related to biodiversity as the primary trigger to further strengthen governance, law and policy.
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Underlying SDG 15, countries have established legally binding obligations to implement actions for conservation and
sustainable use of biodiversity and equitable benefit-sharing at national, regional and international levels through the
cluster of biodiversity-related conventions. Complementary governance approaches have been developed to address
inter-linkages between the issues addressed under the respective treaty regimes and to provide a basis for cooperation. 202
The governing bodies have also set out specific mandates for cooperation, backed by formal memoranda of cooperation
and joint work programmes. Of the key biodiversity related conventions, only the CBD supports actions at ecosystem,
species and genetic levels. It focuses on the conservation of biological diversity, the sustainable use of biological
resources, and the fair and equitable sharing of the benefits arising from the utilization of genetic resources, including
through appropriate access to genetic resources and transfer of relevant technologies, taking into account all rights over
those resources and to technologies, and by appropriate funding. The CBD is the most comprehensive international
instrument dealing with justice and governance of biodiversity and ecosystems.203
The CBD reflects the international principle that States have the sovereign right to exploit their own natural resources,
namely biological and genetic resources, pursuant to their own national laws and policies, subject to the constraint that
such actions do not cause damage to the environment of other States or of areas beyond the limits of national
jurisdiction.204 Furthermore, Parties are expected to cooperate with other Parties directly, or through international
organizations, on conservation and sustainable use of biodiversity in areas beyond national jurisdiction, and on other
matters of mutual interest.205 For implementation, commitments to collaborate with financing and capacity development
are also key. 206 In 2010, CBD COP 10 adopted the Strategic Plan for Biodiversity 2011-2020 207 with the purpose of
inspiring broad-based action by all countries and all stakeholders in order to meet the three objectives of the CBD
through the establishment of a shared vision and mission, grounded in 5 cross-cutting strategic goals and 20 targets
known as the Aichi Biodiversity Targets. The vision of the Strategic Plan is that “by 2050, biodiversity is valued,
conserved, restored and wisely used, maintaining ecosystem services, sustaining a healthy planet and delivering benefits
essential for all people.” Its mission is to “take effective and urgent action to halt the loss of biodiversity in order to
ensure that by 2020 ecosystems are resilient and continue to provide essential services, thereby securing the planet’s
variety of life, and contributing to human well-being, and poverty eradication. To ensure this, pressures on biodiversity
are reduced, ecosystems are restored, biological resources are sustainably used and benefits arising out of utilization of
genetic resources are shared in a fair and equitable manner, adequate financial resources are provided, capacities are
enhanced, biodiversity issues and values mainstreamed, appropriate policies are effectively implemented, and decisionmaking is based on sound science and the precautionary approach.” This language is reflected in targets 15.1, 15.5, 15.6,
15.9 and 15.a.
A significant part of SDG 15, related targets, and indicators,208 are in direct alignment with the provisions of CBD and
several other biodiversity MEAs, including Protocols under the CBD such as the Nagoya Protocol on Access to Genetic
Resources and the Fair and Equitable Sharing of Benefits Arising from their Utilization (Nagoya Protocol). The CBD
COP has also adopted a series of programmes of work to further the conservation and sustainable use of biodiversity in
particular ecosystems, including the Programme of Work on Dry and Sub-humid Lands which supports target 15.3, 209
Expanded Programme of Work on Forest Biological Diversity which supports target 15.2, 210 Programme of Work on
Mountain Biodiversity which supports target 15.4, 211 and the Revised Programme of Work on Inland Water Biological
Diversity which supports target 15.1.212 The COP has also adopted a series of principles, guidelines and other tools to
support implementation of specific provisions of the CBD, such as the Addis Ababa Principles and Guidelines for the
Sustainable Use of Biodiversity,213 Guidelines on Biodiversity and Tourism Development,214 Guiding Principles for the
Prevention, Introduction and Mitigation of Alien Species that Threaten Ecosystems, Habitats or Species which supports
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target 15.8,215 The Ecosystem Approach,216 The Tkarihwaié:ri Code of Ethical Conduct to Ensure Respect for the
Cultural and Intellectual Heritage of Indigenous and Local Communities which supports target 15.6217 and Voluntary
Guidelines on Biodiversity-Inclusive Impact Assessment which supports target 15.9.218 Through new policies and
innovative governance arrangements, including monitoring and peer review mechanisms, these COP decisions can
contribute to the implementation of SDG 15. National reports provided by Parties in accordance with Article 26 will
provide a valuable window on the status of implementation.
The Strategic Plan and Aichi Targets have been adopted by the UN and several biodiversity MEAs as the framework for
their work.219 In addition to the CBD, a number of biodiversity related MEAs offer opportunities to implement SDG 15
effectively at different levels. To preserve threatened and endangered species that are subject to international trade,
CITES aims to control the trade in designated species to avoid their extinction 220 based on the precautionary approach.221
With the revisions made at COP 16 in 2013, the Parties to CITES have embraced the Aichi Targets and the Strategic Plan
for Biodiversity in the CITES Strategic Vision: 2008-2020, which aims to “conserve biodiversity and contribute to its
sustainable use by ensuring that no species of wild fauna or flora becomes or remains subject to unsustainable
exploitation through international trade, thereby contributing to the significant reduction of the rate of biodiversity loss
and making a significant contribution towards achieving the relevant Aichi Biodiversity Targets.” 222
Threats to the survival of transboundary species are addressed in the Convention on Migratory Species (CMS), which
aims to conserve terrestrial, marine and avian migratory species throughout their range.223 The 120 Parties work together
to conserve migratory species and their habitats by providing strict protection for the most endangered species by
conserving or restoring the places where they live, mitigating obstacles to migration and controlling other harmful
factors, concluding regional multilateral agreements for the conservation and management of specific migratory species
or categories of species with unfavourable conservation status which require international agreements for their
conservation and management, or species with a status which would significantly benefit from international cooperation
under an agreement (listed in Appendix II), and undertaking co-operative research and conservation activities. 224
Appendix II agreements range from legally binding agreements to less formal instruments like memoranda of
understanding, and are adapted to the requirements of particular regions. At CMS COP 11 in 2014, the Strategic Plan for
Migratory Species was adopted, with the goal of being applicable beyond the CMS by adapting the Aichi Targets as
appropriate, thus allowing for the harmonized implementation of the CMS and the CBD through tools such as NBSAPs
and the SDGs.225
Furthermore, the Convention concerning the World Cultural and Natural Heritage226 (World Heritage Convention) aims
to identify and conserve the world's cultural and natural heritage, establishing a list of sites identified by its Parties whose
outstanding values should be preserved for all humanity. 227 Parties pledge to conserve their natural heritage, including
natural features of outstanding universal aesthetic or scientific value, geological and physiographical formations and
areas that are the habitat of threatened species of animals or plants, and natural sites or areas of outstanding universal
value from the point of science, conservation or natural beauty. 228 Each Party recognizes its duty to identify, conserve
and transmit its natural heritage to future generations and to do all it can to this end, to the utmost of its own resources,
and with any international assistance and co-operation required.229
The Ramsar Convention, Parties creates a framework for national action and international cooperation for the
conservation and wise use of internationally significant wetlands and their resources, recognizing that wetlands are
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ecosystems that are important for biodiversity conservation in general, and for the well-being of human communities. 230
In this context, the term “wetlands” includes all lakes and rivers, underground aquifers, swamps and marshes, wet
grasslands, peatlands, oases, estuaries, deltas and tidal flats, mangroves and other coastal areas, coral reefs, and all
human-made sites such as fish ponds, rice paddies, reservoirs and salt pans. 231 Parties must formulate and implement
plans to promote the conservation of wetlands designated to the List of Wetlands of International Importance, wisely use
wetlands in their territory as far as possible, promote the conservation of wetlands and waterfowl by establishing nature
reserves on all wetlands, and provide adequately for their protection. 232
The International Plant Protection Convention233 (IPPC) aims to prevent the introduction and spread of plant pests and
promote the appropriate measures for their control to protect the world’s cultivated and wild plant resources. 234 Parties
must establish national plant protection organizations to conduct phytosanitary inspection, certification, disinfestation
and disinfection, protection of endangered areas, surveillance, and pest risk analysis. 235 Parties also cooperate by
exchanging information on plant pests and technical and biological information for risk analysis, establish regional plant
protection organizations, and provide technical assistance to Parties, especially developing countries. 236 To ensure
uniform application, the FAO Commission on Phytosanitary Measures developed the International Standards for
Phytosanitary Measures (ISPMs), recognised by the WTO Agreement on the Application of Sanitary and Phytosanitary
Measures.237
The International Treaty on Plant Genetic Resources for Food and Agriculture 238 (ITPGRFA) provides a framework for
its 133 Parties to promote the conservation, sustainable use and equitable sharing of benefits arising from the use of plant
genetic resources for food and agriculture (PGRFA), in harmony with the CBD, to ensure sustainable agriculture and
food security. As a primary mechanism, the treaty establishes a multilateral system (MLS) for access and benefit-sharing
to facilitate equitable access to designated categories of PGRFA.239 This system operates in parallel to the access and
benefit-sharing rules of the CBD and Nagoya Protocol.
In addition to these seven specialized biodiversity instruments, the Rio Conventions are also relevant to SDG 15. The
United Nations Convention to Combat Desertification240 (UNCCD) calls upon national governments, NGOs, and local
populations to cooperate to combat desertification and mitigate the effects of drought and dryland degradation. 241 The
UNCCD contains five regional annexes, with the initial focus on the African continent as it is the region most threatened
by desertification. It promotes sustainable development as the primary means to combat desertification. 242 A strategic
planning framework is also established to coordinate national action programs on sustainable development to
operationalize the goals of the UNCCD.243
Further, through the UNFCCC, Parties aim to prevent dangerous climate change. 244 States commit to promote sustainable
management, and promote and cooperate in the conservation and enhancement, as appropriate, of sinks and reservoirs of
greenhouse gases, including biomass, forests and oceans as well as other terrestrial, coastal and marine ecosystems. 245
The reduction of emissions from deforestation and forest degradation in developing countries, particularly through
conservation, sustainable management of forests and the enhancement of carbon stocks (REDD+), has taken on particular
significance in this regard. Depending on how it is executed, REDD+ could either support or undermine the conservation
and sustainable use of biodiversity.246 Parties adopted the Cancun Safeguards at COP 16 to address the issue of adverse
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impacts through the concept of biodiversity safeguards.247 Safeguards were also addressed in the Warsaw Framework for
REDD+ at COP 19.248 The Paris Agreement reinforces the importance of forests as sinks and reservoirs of greenhouse
gases, and encourages Parties to take action to implement and support the existing framework for REDD+ and alternative
policy approaches, such as those on joint mitigation and adaptation. 249
Besides the aforementioned global instruments, there are many relevant legal instruments with a regional scope. For
instance, in southern Africa, the SADC Protocol on Wildlife Conservation and Law Enforcement 250 (Maputo Protocol)
provides a framework to be taken into account. Likewise, in Europe a role can be played by the Convention on the
Conservation of European Wildlife and Natural Habitats251 (Bern Convention) and its implementation through EU
legislation. Similar considerations apply in the Arabian Peninsula regarding the Convention on the Conservation of
Wildlife and their Natural Habitats in the Countries of the Gulf Cooperation Council,252 and so on.
4.3 Legal Obstacles Facing the Implementation of SDG 15 on Terrestrial Ecosystems and Biodiversity
Considering the need to deliver on national commitments to deliver on the various MEAs that countries are Parties to,
there is a direct correlation between country level legal and policy preparedness to deliver MEAs and the implementation
of the SDGs. One key opportunity for connecting various MEAs and help countries prepare to deliver on SDG 15 exists
in the form of NBSAPs. Currently more than 100 countries are finalizing their NBSAPs. Repeated calls are being made
through various Governing Bodies of MEAs and UNEP to use the NBSAPs as a key entry point to deal with both legal
preparedness and policy coherence on issues of biodiversity and ecosystem governance. 253 The UNGA encouraged
Parties and all stakeholders, institutions and organizations concerned to consider the Strategic Plan for Biodiversity 20112020 and the Aichi Biodiversity Targets in the elaboration of the post-2015 UN development agenda, taking into account
the three dimensions of sustainable development.254 Member States attending the Rio+20 Conference also committed to
strengthening the role of UNEP given its role the leading global environmental authority that sets the global
environmental agenda, promotes the coherent implementation of the environmental dimension of sustainable
development within the UN system, and serves as an authoritative advocate for the global environment. 255
A reality check in terms of how countries are progressing towards achieving the Strategic Plan for Biodiversity indicates
that in most cases, progress on meeting the Aichi Biodiversity Targets is insufficient to achieve them by 2020, and that
additional action is required to keep the Strategic Plan for Biodiversity on course. 256 Targeted intervention is urgently
required at the national level to ensure that the international environmental legal and policy commitments made through
MEAs such as the CBD are seriously pursued using principles of both environmental rule of law and natural law,
supported by more effective governance measures. Though countries have shown better policy preparedness to deal with
the issue of achieving the objectives of the Strategic Plan for Biodiversity, 257 current legal and governance measures need
to be further strengthened.
4.4 Future International Law Research on Sustainable Management of Terrestrial and Biological Resources
The SDGs and Agenda 2030 can promote the transformational change in economies and societies necessary to
acknowledge the role and value of biodiversity and ecosystems for economic and social development, and provide the
enabling conditions for biodiversity conservation and sustainable use, for more equitable sharing of benefits, and a
reduction of the drivers of biodiversity loss.258 The effectiveness of these efforts is likely to play a key part in the
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successful realization of SDG 15. Domestic law, policy and governance reform is likely to play an important role in
many countries, and updated NBSAPs can be used as a key instrument to chart a road map to develop more effective
legal, policy and governance measures. However, a review of about 86 post-2010 NBSAPs reveals that they are yet to
integrate and mainstream issues relevant to implementation of the SDGs. 259 Countries should be guided by the key
requirements of considering issues relevant to the SDGs within NBSAPs, ensuring that appropriate guidance is provided
to the Governing Bodies of MEAs on the need to link with SDGs in implementation of MEAs, developing appropriate
tools and methodologies to deal with rule of law at national level using MEAs as an anchor, and building the requisite
capacities of stakeholders, including those in national statistical offices.
The means of implementation of Agenda 2030 reflect this, noting the critical importance of cohesive nationally owned
sustainable development strategies, supported by integrated national financing frameworks.260 The protection of natural
resources and ecosystems, and environmental sustainability can only be achieved where there are fair, effective and
transparent national governance arrangements, and the rule of law is firmly established. Effective legal and policy
regimes are essential, as are effective implementation measures, accessible legal procedures and collective access to
justice, and a supporting legal and institutional framework and principles. An independent judiciary and judicial process
can also prove vital for the implementation, development and enforcement of sound environmental laws. Members of the
judiciary, as well as those contributing to the judicial process at the national, regional and global levels, are crucial
partners for promoting compliance with, and implementation and enforcement of, international and national
environmental law. Collaboration on international research and implementation at all levels, especially among the legal
research community, law schools, and international organizations, and among lawyers and researchers from other
disciplines, can also strengthen and further support innovative initiatives and solutions to promote and protect
biodiversity. By building and supporting the capacity of courts and tribunals, as well as prosecutors, law enforcement
officials and other related stakeholders at national, regional and local levels to implement the aforementioned legal
instruments, and by facilitating exchanges of best practices through continued knowledge transfer and research, there is
great potential to contribute to the pursuit of the SDG 15 on terrestrial ecosystems and biodiversity. 261
5. Note on Sustainable Development Goal 16 on Peace and Justice for All
Based on a brief by Dr Kamal Hussein, Bangladesh
Goal 16 in very clear terms identified democracy and the rule of law to be essential for building peaceful and inclusive
societies, for providing access to justice for all, and for building effective, accountable and inclusive institutions at all
levels. Violence both by state and non-state actors were declared to be uncompromisingly subordinated to the rule of law.
The resolution urged that erosion of respect for law observed in most of our societies must be decisively reversed.
Pathological developments had led to escalation of the levels of violence which threaten democracy and present the most
formidable impediment to the emergence of just and stable societies under the rule of law. In this context, effective
strategies to reduce and ultimately eliminate violence assume critical importance.
The starting point must be recognition of non-violence as a governing principle for relations between citizens and between
the state and its citizens. In order to implement this principle, an effective legal framework needs to be developed. Impartial
and effective law enforcement and elimination of double standards must be ensured, when 'police functions' are performed
at the international or national level. In particular, national police and internal security forces must function as the protectors
and not as the violators of the human rights of citizens. For the rule of law to be upheld, there is need for an active citizenry
and for their empowerment. Empowerment requires nurturing and strengthening of civil society by harnessing the energies
of people, through their active participation in both governmental and non-governmental bodies. Decentralisation and
strengthening of local government institutions must be an integral part of the strategy. Conscious citizens must exercise
vigilance, articulate their priorities, monitor the activities of those who exercise governmental powers, and ensure that the
checks and balances written in the constitution function as more than paper safeguards.
In this context, SDG 16 powerfully reaffirms the critical importance of sound governance and the rule of law in curbing
violence and terrorism as being essential for achieving sustainable development. It is noteworthy that it specifies as its
very first objective that significant reduction of all forms of violence. To realize the SDGs, the following objectives are
identified as the ones which need to be pursued: (a) promotion of the rule of law to ensure equal access to justice for all;
(b) promotion and enforcement of non-discriminatory laws; (c) significant reduction by 2030 of illicit financial and arms
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flows; (d) reduction of corruption and bribery in all forms, and to that end, developing effective and transparent
institutions; (e) ensuring responsive, inclusive and participatory decision making at all levels; (f) strengthening relevant
national institutions by ensuring protection of fundamental freedoms and access to information; and (g) international
cooperation for building capacity at all levels. The global response to the violence recently perpetrated in different states
has led to a call for prompt and effective action at all levels. Goal 16 provides clear guidance for the action needed to be
taken to combat violence and terrorism.
6. Further Scoping to be Completed in 2017
Initial scoping of the current rules and practices, and the most important contributions of international law to sustainable
resources management has been conducted in 2015 and 2016 by Committee Members and respected expert colleagues in
relation to key natural resources highlighted by the 2015 SDGs. In accordance with point (i) of the Work Programme,
further scoping notes shall be completed by Committee Members in 2017, building on and adopting the agreed format of
the initial Committee discussion and research outcomes, and covering the following additional topics:
6.1 Rules and Practices of International Law for the Sustainable Management of Precious Mineral Resources,
including Silver, Gold & Diamonds
Abstract by Prof Isabel Feichtner, Germany & Dr Guy Jules Kounga, HQ/Cameroon
A new scoping brief for the Committee will set out the economic relevance of precious mineral resources, the main
mining sites and trade flows. The demand for gold, in particular, increases in times of global financial instability as gold
performs a monetary function as a store of value. Not only developing countries perceive gold mining as a potential way
to stimulate the economy, to generate employment and public revenue, but also in Europe renewed interest in gold
mining could be observed during the Eurocrisis, e.g. in Greece and France. Given the high environmental costs of gold
mining as well as the limited demand for gold by the real economy this development can be deemed worrisome from a
sustainability perspective. It raises the question how the institutions of money and finance may be reformed to deincentivize gold mining which is driven purely by a profit or money motive. After sketching the politico-economic
context of precious mineral extraction the scoping brief will give an overview of the international and transnational law,
including soft law initiatives, seeking to promote their sustainable management. The focus will be on legal regimes of
particular relevance for the precious minerals industry. These include regimes that aim to contain trade in conflict
minerals such as the Kimberley Process Certification Scheme, as well as US and EU legislation on conflict minerals
trade, as well as regimes that seek to contain the environmental damage caused by mining, such as the Minamata
Convention of 2013 which seeks to phase out mercury use and specifically regulates the informal sector of artisanal and
small-scale gold mining. Finally, the scoping brief will indicate obstacles to the realization of the legal regimes’
objectives, such as enforcement deficits (e.g. of the Kimberley Process standards) or unintended side effects such as trade
diversion caused by conflict minerals certification regimes. The brief will further discuss how such obstacles may be
overcome, an important innovation in this area being technologies that allow for the tracing of minerals. The brief will
propose further research on the question how the international financial system promotes unsustainable resource
extraction and how financial institutions may be reformed to enhance the sustainable management of precious minerals.
6.2 Rules and Practices of International Law for the Sustainable Management of Mineral Commodity Resources,
including Nickel, Copper & Bauxite
Abstract by Dr Ilaria Espa, Italy
An additional scoping brief shall be prepared for the Committee surveying and discussing developments for mineral
commodity resources. As the brief will demonstrate, attention to mineral commodity resources has grown exponentially
in recent years due to a number of structural and cyclical factors. First, the major ongoing transformations occurring in
China and other emerging economies, from urbanization to industrialization, have created unprecedented demand for
mineral resources. Second, the dynamics at the root of the 2000s commodity ‘supercycle’ have increased competition for
scarce and heavily geographically concentrated mineral resources, challenging the traditional South-North patterns
against the backdrop of skyrocketing commodities prices. The sudden and profound reversal of this trend as of the mid2010s, with mineral commodity resources prices plunging to their lowest levels in more than a decade, has moreover
brought back the issue of commodity price volatility. Finally, the irreplaceable role of many mineral commodities,
including nickel, copper and bauxite, in key manufacturing sectors and many emerging technologies, matched with the
typical low elasticity of supply and demand in the mining industry, have contributed to an escalation of tension between
newly industrializing resource-rich economies and import-dependent Western countries over access to mineral supplies,
leading to three major World Trade Organization (WTO) disputes (the most recent one, launched in July 2016 by the US,
involves the use of export restrictions by China on several mineral commodities, including copper). In this context, the
aim of this scoping brief is to review the international law instruments that are currently promoting a more sustainable
management of mineral resources. Although there are some references to mineral exploration and exploitation in
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international legal instruments, many treaties, conventions and declarations deal with subjects that are only at a first
glance peripheral to the development of natural resources and that have thus direct implications for mining related
activities in light of their social costs and environmental impacts. Examples include human rights and environmental and
waste management issues, as well as measures to alleviate and eradicate diseases, poverty, and improve living conditions.
Importantly, these also include the seven principles of the New Delhi Declaration. The challenge for international law in
regulating the issue of how to ensure sustainable management mineral resources consists of the fact that mining
activities, albeit for the vast part conducted by a few international mining companies that invest in mining exploration
and exploitation depending on price trends, are ultimately dependent upon concessions which are granted by national
states, which detain sovereign rights over natural resources and remain in principle free to determine by means of
national law what are the conditions for the concessions. The development of the international investment law framework
in this respect is important inasmuch as, according to recent statistics, one fifth of all investment disputes concern the
resource sector. Yet, it remains to be seen whether a system which historically revolved around the protection of the
investment rather than its ‘regulation’ is still adequate in light of the emerging body of international law on sustainable
development, particularly with respect to the principle of sustainable management of natural resources. The scoping brief
will analyse the challenges coming from this complex interplay and will attempt to identify future trends and research
priorities in this field.
6.4 Further briefs
Further briefs are projected for additional topics such as Rules and Practices of International Law for the Sustainable
Management of Forests (Prof Konstantia Koutouki, Canada & Dr Christina Voigt, Norway), Rules and Practices of
International Law for the Sustainable Management of Rare Earth (Dr Marc Burgenberg, Germany), and Rules and
Practices of International Law related to Social and Environmental Aspects of Natural Gas Exploitation, including Shale
Gas Resources262 (Prof Paolo Farah, Italy & Prof John Dernbach, USA/Chair). Once these notes have been considered by
the Committee, cross-cutting lessons learned shall be discerned and extrapolated to better understand the current
relevance and role of international law in the sustainable management of natural resources, both transboundary and, more
problematically, in the purely domestic context.
III. Commitments to Sustainable Development and Sustainable Use of Natural Resources in the New Paris
Agreement on Climate Change263
Breaking nearly seventeen years of deadlock, 197 Parties to the UNFCCC concluded a new international agreement on
climate change in 2015. After intense negotiations during UNFCCC COP 21, the Paris Agreement was adopted on 12
December 2015. Parties aim to hold increases in global temperatures well below 2 °C, pursuing efforts toward a 1.5 °C
limit, to increase adaptation to climate impacts and foster resilience, and to harness finance flows for low-greenhouse gas
(GHG) emissions and climate-resilient development.
1. Commitments to Sustainable Development in the New Paris Agreement and its Adoption Decision
Sustainable development permeates the Paris Agreement and its Adoption Decision, which aim to “strengthen the global
response to the threat of climate change in the context of sustainable development and efforts to eradicate poverty.” 264 In
the accord, States set a ‘high ambition’ framework for new climate mitigation, adaptation and finance commitments by
countries, backed by measures for inter-governmental cooperation on loss and damage, forests and land management,
technology development and transfer, education and capacity building, with a fit-to-purpose framework of transparency,
peer review, stock-taking and compliance support. Adopting a ‘bottom up’ approach, the accord builds on submissions of
climate action plans to the UNFCCC by 188 countries, as Nationally Determined Contributions (NDCs) to the global
response to climate change. Through a series of cooperative frameworks and mechanisms, each of which establishes
different legal rights and obligations for Parties, the Paris Agreement explicitly makes provision for the needs of
developing country Parties, especially the most vulnerable. These multilateral mechanisms, some of which link directly
to previous COP Decisions or flow from experience under the Kyoto Protocol, while others are shared with the UNFCCC
itself, seek to support Parties to (1) achieve nationally determined contributions to mitigation and adaptation (NDCs),
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through (2) mobilization of resources, (3) transparency, global stocktaking and review, (4) a sustainable development
mechanism and non-market approaches, (5) technology transfer, and 6) further implementation measures, such as
capacity-building, education, as well as a compliance and implementation mechanism. The focus on sustainable
development is especially relevant for the leading high ambition countries, for emerging economies and for the most
vulnerable countries of the world that are otherwise often excluded from international law making.
The commitment to sustainable development permeates the Paris Agreement and its Adoption Decision. Indeed, the
Decision begins by welcoming Agenda 2030 and the SDGs, particularly Goal 13, and acknowledging that climate change
is a common concern of humankind. The Adoption Decision also recognizes that when taking action on climate change,
States must respect, promote and consider their human rights obligations; the right to development; the rights of
indigenous peoples, children and others in vulnerable situations; gender equality and empowerment; and intergenerational equity. It acknowledges the need to promote universal access to sustainable energy in developing countries,
as well as the deployment of renewables, especially in Africa. Operationally, the Adoption Decision also clarifies that the
Subsidiary Body for Scientific and Technological Advice will undertake a work programme under the framework for
non-market approaches to sustainable development referred to in Article 6 of the Paris Agreement, 265 invites all UN
agencies and financial institutions to provide information on how their development assistance and climate finance
programmes incorporate climate-proofing and climate resilience measures,266 recognizes the link between adequate and
predictable financial resources and sustainable management of forests,267 recognizes the co-benefits of voluntary
mitigation actions for adaptation, health and sustainable development, 268 recognizes the importance of taking national
sustainable development priorities into account in the existing technical examination process on mitigation269, and
encourages Parties to make effective use of the Climate Technology Centre and Network to obtain assistance to develop
economically, environmentally and socially viable project proposals in the high mitigation potential areas identified in
the process.270
2. Principles of Sustainable Development in the Paris Agreement and its Adoption Decision
In the New Delhi Declaration, seven principles of international law on sustainable development are highlighted, as
discerned from a decade of analysis.271 These principles are increasingly reflected in the decisions of international courts
and tribunals on sustainable development.272 The principles include: 1) sustainable use of natural resources whereby
States have sovereign rights over their natural resources, and a corresponding duty not to cause (or allow) undue damage
to the environment of other States in the use of these resources, 2) inter and intra-generational equity and the eradication
of poverty, 3) common but differentiated responsibilities and respective capabilities, 4) the precautionary approach to
human health, natural resources and ecosystems, transferring the burden of proving lack of significant harm from an
undertaking to the proponent, in cases of scientific uncertainty, 5) public participation, backed by access to information
and justice, 6) good governance, with measures to support rule of law, coherence and anti-corruption, and the 7)
integration and interrelationship of human rights and social, economic and environmental objectives. As has been noted
elsewhere, this last principle may sometimes be called (in short-hand) a ‘principle of sustainable development’, holding
that States must take into account the environmental and social (including human rights) aspects of economic plans or
projects, integrating related measures and costs, to promote more sustainable development. 273 These important
sustainable development principles such as transparency and public participation, integration of environmental concerns
and human rights into economic decision-making, good governance, precaution, inter-generational equity, common but
differentiated responsibilities and respective capacities (CBDRRC), and sustainable use of natural resources such as
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energy, are reflected in the Preamble to the Paris Agreement Adoption Decision. Each of the New Delhi Declaration
principles of international law on sustainable development is also reflected in the Paris Agreement in different ways.
The duty of States to ensure sustainable use of natural resources
In the Paris Agreement, atmospheric and carbon resources are framed as key resources to be managed in a sustainable
manner that avoids dangerous climate change, as noted in the preamble and substantive sections on mitigation. For
example, in Article 2, Parties recognize that limiting the temperature increase to 1.5 °C above pre-industrial levels
“would significantly reduce the risks and impacts of climate change.” As emphasized in Article 5, Parties are encouraged
to take action on sustainable management of forests as a key natural resource and carbon sink, including through REDD+
and alternative policy frameworks such as joint mitigation and adaptation approaches for the integral and sustainable
management of forests. The protection of ecosystems, biodiversity, and oceans is also prioritized in the Paris Agreement,
alongside the need to build the resilience of socio-economic and ecological systems, including through sustainable
management of natural resources, in Article 7.9(e) on adaptation.
The principle of equity and the eradication of poverty
The notion of equity arises frequently in the Paris Agreement, as was posited prior to the conclusion of the treaty by
leading legal scholars. In the Preamble of the treaty, there are two references to equity and intergenerational equity,
which also appear in the Preamble of the Adoption Decision. In the operation of the Paris Agreement, it is noted that
Parties should protect the climate on the basis of equity and the principle of CBDRRC, as per Articles 2 and 4. The
importance of efforts to eradicate poverty are also highlighted in the Preamble to the Agreement at paragraphs 8 and 9, in
the statement of the general objective of the Agreement at Article 2, and in relation to cooperation to implement NDCs at
Article 6.
The principle of common but differentiated responsibilities and respective capacities
The Paris Agreement will be implemented to reflect the principle of CBDRRC, in light of different national
circumstances, as per Article 2. Each Party’s successive NDC will represent a progression beyond their earlier one, with
its highest possible ambition, reflecting its CBDRRC as per Article 4.3. Each Party will also strive to formulate and
communicate long-term low GHG development strategies, mindful of CBDRRC, as per Article 4.19, and as also
recognized in the Preamble at paragraph 3. The Paris Agreement, to reflect CBDRRC, also commits to assistance in
adaptation efforts, the provision and the mobilization of financial assistance, facilitation of technology transfer, and
capacity building.274
The principle of the precautionary approach to human health, natural resources and ecosystems
As is clear in the Preamble at paragraph 4 on the urgent ‘threat’ of climate change, and in Article 2.1 on the need to
strengthen global response to the ‘threat’ of climate change and to significantly reduce the risks of climate change, the
Paris Agreement and the UNFCCC itself are founded on the precautionary principle. To stabilize GHG concentrations in
the atmosphere at a level that would prevent dangerous anthropogenic interference with the climate system and in order
to allow ecosystems to adapt naturally to climate change, so as to ensure that food production is not threatened and to
enable economic development to proceed in a sustainable manner, mitigation and adaptation actions must be taken even
in the event of scientific uncertainty as to the exact contours of the challenge. As asserted in several places in the Paris
Agreement, including the Preamble at paragraph 4, action on climate change should also be guided by the best available
scientific knowledge. While not detracting from the precautionary nature of the Agreement, the emphasis on continuing
to advance scientific knowledge is recognized at Article 4.1 on the long-term goal, at Articles 7.5 and 7.7(c) on
adaptation, and at Article 14.1 on the global stocktake, with specific reference to the work of the IPCC. Such ‘best
available scientific knowledge’, however, is evolving over time, and precaution may be required when the science is
uncertain.
The principle of public participation and access to information and justice
As noted in the Adoption Decision and the Paris Agreement, public participation and access to information are crucial for
global responses to climate change, and for the success of the new framework established by the Paris Agreement
itself.275 Public participation is emphasized throughout, including at Article 4 on mitigation, at Article 7 on adaptation,
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also Article 6 on the Sustainable Development Mechanism and non-market approaches, aiming to enhance public and
private sector participation in the NDCs. Further, as per Article 12, Parties shall enhance education, training, public
awareness, public participation and public access to information, recognizing their importance for actions. The treaty
depends on public engagement, informed by the information that is made available through National Communications
submitted to international registries, the global stocktake and the peer review, to assist Parties to progressively intensify
their contributions to mitigation, adaptation, finance and other aspects of the global response to climate change. There is
an unprecedented recognition of the importance (for some) of “climate justice” in taking action to address climate
change, in the Preamble at paragraph 13. Climate change is arguably the justice challenge of this century, particularly for
those disproportionately affected by its impacts. Further, as recommended by the International Bar Association, there is a
need to “ensure communities, individuals and governments have substantive legal and procedural rights relating to the
enjoyment of a safe, clean, healthy and sustainable environment and the means to take or cause measures to be taken
within their national legislative and judicial systems and, where necessary, at regional and international levels, to
mitigate sources of climate change and provide for adaptation to its effects in a manner that respects human rights.”
Although “access to justice” is not expressly mentioned, Parties can access UNFCCC dispute settlement measures, as per
Article 24.
The principle of good governance
Good governance is essential in the context of the Paris Agreement, particularly for the cooperative approaches that
involve the use of internationally transferred mitigation outcomes towards NDCs. Indeed, Article 6 notes that
transparency and robust accounting are required in the measurement of such outcomes. In the establishment of the
Capacity-building Initiative for Transparency, Parties seek to build institutional and technical capacity with regard to the
transparency requirements defined in Article 13 of the Paris Agreement. 276 Further, they are committed to ensuring
transparency of action and also support, including the provision of climate finance, among other measures. 277
The principle of integration and interrelationship, in relation to human rights and social, economic and
environmental objectives
By recognizing the far-reaching nature of climate change across environmental, social and economic domains, as well as
the need to act in a timely and effective manner in order to prevent detrimental impacts, the principle of integration of
environmental and social/human rights considerations into economic decision-making permeates the Paris Agreement.
The integration of economic and environmental concerns is found in the reference to “climate-resilient development” in
Art 2.1(c), and in the linking of economic growth and sustainable development in the context of technology transfers at
Article 10.5. Integration is also apparent in the references to economic diversification and sustainable resource
management in the context of adaptation at Article 7.9(e), which also highlights the resilience of socioeconomic and
ecological systems, underlining the need for adaptation measures to integrate all three objectives. The Paris Agreement
supports the integration of environmental considerations into economic and social development, while ensuring that
climate change actions are economically viable and respect human rights. 278 This principle is also reflected in references
to safeguarding food security, and to respect for human rights, gender equality, indigenous rights, and the integrity of
Mother Earth.279
As the ILA’s 2014 Washington Resolution on Climate Change280 affirms, States have an obligation “to employ due
diligence efforts to mitigate climate change impacts”281 in the design of any social and economic development plan
which may result in significant emissions of greenhouse gases. In determining whether the substantive and procedural
actions taken are in accordance with the due diligence principle, it suggests that “economic development and available
resources, scientific knowledge, the risks involved in an action, and the vulnerability of affected states shall be taken into
account”.282 The economic, social and environmental aspects of sustainable development are reflected in the new climate
agreement, providing a framework to ensure that Parties’ commitments are equitable, sustainable, and effectively
implemented to avoid dangerous climate change. Indeed, based on the available scientific information, there can be no
sustainable development if the worst-case scenarios for climate change are not averted. The effective implementation of
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the Paris Agreement, with due consideration for the applicable principles of international law, is necessary to achieving
sustainable development.
3. Future Implementation of the Paris Agreement for Sustainable Development
The negotiation of the new climate change treaty occurred in an environment characterized by the emergence of new
forms of international governance. Fragmentation of international law into increasingly specialized regimes;
polycentricism and multi-level action in rule-making and implementation; experimentalism and revisability of legal
obligations; increased participation of non-State actors; increased recourse to non-legally binding standards – such
influences are reshaping the context for negotiation of treaties, and shall affect eventual implementation and compliance.
Such developments inform and transform the roles and engagement of all actors in the UNFCCC process including State
delegations, but also intergovernmental organizations and non-State observers from civil society, academia and the
private sector. Indeed, jurists, inter-governmental organizations, countries, legal institutes and associations, law schools,
judges’ networks and other members of the law and governance community worldwide are collaborating, in the new
Climate Law and Governance Initiative to advance effective legal and institutional reform on climate change. 283
In order to develop the initial ‘rulebook’ for the implementation of the Paris Agreement, the Ad Hoc Working Group on
the Paris Agreement (APA) was established at the 44th sessions of the UNFCCC Subsidiary Body for Implementation
(SBI 44) and the Subsidiary Body for Scientific and Technological Advice (SBSTA 44) in Bonn, Germany from 16 -26
May 2016. The work of this APA was followed by the first Conference of the Parties serving as the Meeting of the
Parties (CMA) to the Paris Agreement, which met for the first time in Marrakech, Morocco from 15-18 November 2016.
Parties at the CMA committed to completing the ‘rulebook’ by COP 24 in 2018.
This Committee may find that its work to analyse and better understand the principles, practices and prospects of
international law in this field to be even more crucial than anticipated.
IV. Future Work Programme and Forward Agenda
1. Future Work Programme
The Future Work Programme of the Committee considers three further issues. In particular, it will examine the principle
of sustainable use of natural resources in international law over the next two years, alongside the regulation of natural
resources in developing countries, in order to inform the next report. Finally, it will consider possible recommendations
for guidelines for sustainable management of natural resources in accordance with international law. In particular, the
focus shall be on:
(ii) Principle of Sustainable Use of Natural Resources in International Law
With regards the second tranche of work, on the Principle of Sustainable Use of Natural Resources in International
Law, the following activities and deliverables are planned:
Activity 2: Form a working group to engage interested Committee Members in discussions and drafting of a series of
short working papers leading to a report for peer discussion as took place during the 2016 Biennial Conference in South
Africa.
Report II: An examination of the principle of sustainable use of natural resources, analyzing the duty of countries to use
natural resources in a manner that is sustainable, considering the obligation to undertake impact assessments of plans and
projects that might affect sustainable development, transboundary resources management, the sharing of resources in the
world interest and taking into account the interests and needs of future generations, drawing on several Annexes:
Annex – Working Paper II-1: Survey of innovative economic instruments to support sustainable use of natural resources
and their status and implementation in international law, including measures within regional trade agreements,
international investment agreements and other economic treaties (Dr Markus Gehring, Germany & Dr Fabiano de
Andrade Correa, Brazil);
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Annex – Working Paper II-2: Survey of innovative instruments to support sustainable use of natural resources and their
status and implementation in international law, including measures within multilateral environmental agreements (Prof
Marie-Claire Cordonier Segger, Canada & Prof Arie Trouwborst, The Netherlands);
Annex – Working Paper II-3: Survey of the relationship between natural resource management and the enjoyment of
human and peoples’ rights, including measures within agreements and contracts related to indigenous rights (Prof Louis
Kotze, South Africa, Ms Amanda Kron, Sweden, & Prof Maki Nishiumi, Japan);
Annex – Working Paper II-4: Summary analysis of key decisions of international courts and tribunals on matters related
to natural resource management from 2002 – 2017 (Dr Freya Baetens, Belgium, Dr Ilaria Espa, Italy & Dr Ximena
Fuentes, Chile).
(iii) Regulation of Natural Resources in Developing Countries
With regards the third set of work, on Regulatory Approaches to Natural Resources in Developing Countries, the
following studies leading to deliverables are proposed:
Activity 3: Form a working group to engage interested Committee Members in discussions and drafting of a series of
short working papers leading to a report, supported by a task team of legal researchers from Member law faculties, for
peer review during an online process and an international conference event in 2017.
Report 3: A report examining innovative national and international approaches to the regulation of natural resources,
commenting on the impact of such approaches on the sustainable use of natural resources and on the evolution of
international law in this field.
Annex – Working Paper III-1: Survey of innovative regulatory approaches to support equitable access to and benefitsharing from natural resources for the poor (Mr Frederic Perron-Welch, Canada);
Annex – Working Paper III-2: Review of innovative legal approaches to address the growing external ecological footprint
from natural resource demand by major economies (tbc);
Annex – Working Paper III-3: Review of regulatory approaches to combat illicit flows and enhance governance of natural
resource revenues (Prof Isabel Feichtner, Germany);
Annex – Working Paper III-4: Review of regulatory approaches to address sustainable use of wetlands and transboundary
watercourses (Dr Otto Spijkers, The Netherlands & Prof Maki Nishiumi, Japan).
(iv) Guidelines for Sustainable Management of Natural Resources in Accordance with International Law
Activity 4: Rapporteurs and Committee Members draw together key issues and lessons learned from Reports 1-3 and
their annexes, in consultation with IUCN and other relevant partners, taking into account the SDGs related to natural
resources agreed in the post-2015 development agenda negotiations of the UNGA, producing draft Guidelines and a
leading commentary for broad consultation and discussion in a parallel event during ILA 2018, and launch in ILA 2020.
Final Product 4: As a final product, the Committee intends to elaborate practical Guidelines for the Sustainable
Management of Natural Resources in Accordance with International Law, in a first draft to be submitted at the ILA 2018
Biennial Conference and to be finalized and accompanied by a leading commentary, preferably in 2018 but no later than
at ILA 2020 Biennial Conference in Kyoto.
2. The Forward Agenda
The Committee agreed the Work Programme and Methodology at the ILA 2014 conference in Washington, adopting a
collaborative and inclusive approach, seeking to engage Committee Members as experts in joint preparation of
Committee outcomes, using both in-person and online approaches. The Work Programme and Committee membership
was finalized and agreed by email in 2014-15, as Committee Membership increased.
Committee Members are forming working groups based on their interests and research/practice agendas, towards
elaboration of outcomes. Depending on their interests and expertise, Committee Members are welcomed in any/all
working groups, and commit to the series of deliverables as co-author. The Reports are based on substantive analytical
briefs or papers, prepared collaboratively by responsible Committee experts. Outcomes of working groups are sent to all
Committee members for review, and discussed in international meetings prior to adoption as Reports. Working groups
organize research events with online collaborative elements, as space for peer discussions working papers and draft
reports, this is likely to lead to book publications. Committee Members also engage young scholars and professionals to
serve as pro bono research assistants in documenting innovative natural resources regulations and other tasks. Seminars
to date have included a legal expert seminar kindly hosted by the Committee Chair, Prof Nico Schrijver from 12-14
November in Leiden in 2015 after the adoption of the SDGs by the United Nations. An international law conference may
be held in Montreal in 2017. The eventual Guidelines and accompanying Commentary will be elaborated by the
Rapporteurs, guided by the Chair, and reviewed by the Committee Members prior to adoption.

