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1. Introduction, Methodology of Work, Background and Legal Status of UNDRIP∗
Traditional international law, Eurocentric in origin, has worked to largely ratify the attempts at the cultural, if not
physical, eclipse of indigenous peoples. The historical fact of colonization and the effects of modern paradigms
of progress have tended to marginalize and dispossess peoples and cultures at variance with both forces of
overwhelming power and impact. Still, many indigenous peoples have survived and have recently fought their
way back to the table of actors in international law.1 Their most visible success was the passage, in 2007, of the
United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP),2 a comprehensive declaration by
∗

This Section is based on a Report written by SIEGFRIED WIESSNER. It includes a Report drafted by DALEE SAMBO DOROUGH
(Ph.D., Assistant Professor, University of Alaska Anchorage) on the history of UNDRIP.
1
For an overview of the struggle and legal analysis of its outcomes, see the path-breaking book by the initiator and first
chairperson of this Committee, S. J. ANAYA, Indigenous Peoples in International Law, 2nd ed., Oxford, 2004.
2
G.A. Res. 61/295 of 13 September 2007.
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the United Nations General Assembly, specifying their rights and status on the international plane. While it is
not in itself, technically, and under the positive law of the United Nations Charter, legally binding, it
demonstrates a remarkable consensus among States as the most important actors on the global playing field that
indigenous persons and peoples are back not only as fully entitled holders of individual human rights, but as
collective actors with distinct rights and status under international law. Those rights have been recognized in
various systems of domestic law and in disparate areas of international law, via treaties and other instruments,
and have been put together in UNDRIP. They are the result of a struggle over many years, helped by articulating
the indigenous voice over many boundaries, acting in a unified way to combat prior attempts at termination of
their traditional ways of life and faith. Indigenous peoples have re-emerged empowered, with a strong voice
looking forward to self-actualization as a group, steeped in their culture, but open to self-determined change, on
their lands with which they share a strong, often spiritual bond. The success has not been on a straight upward
trajectory; there have been ups and downs along the journey. That is why UNDRIP has been a milestone of reempowerment,3 from the down of the Cayuga Indians Award of 1926 which denied indigenous peoples the
status of a “legal unit of international law”4 to their membership, on a level of equality with states, on the UN
Permanent Forum on Indigenous Issues5 and beyond.
The only way to appropriately locate the state of law along the lines of the categories of UNDRIP intended to
provide a comprehensive answer to the essential claims of indigenous peoples is to take a problem-oriented
approach to the task of writing an expert commentary on this document. As the founding statement on this
Committee indicates, international law has been changed significantly in response to the claims of indigenous
peoples over the last few decades: “[n]umerous processes of the international system have responded to the
common set of ongoing problems that are central to the demands of indigenous groups, so that discernible
patterns of responses and normative understandings have emerged at the international level in respect of
Indigenous peoples.”
A societal problem, whether global or domestic, is constituted by conflicting claims of individuals or groups. In
our context, it behooves us to survey the claims put forth by indigenous peoples, and to analyze the responses
given by the organized international community of States, to each of these claims, to ascertain the progress
indigenous peoples have made in terms of the recognized sources of international law including treaties,
customary international law as well as a discussion of the legal effect of the declaration itself. It is also essential
to appraise this actual state of the law and, if unsatisfactory in light of a goal of maximum access by all to
realization of their aspirations, to create and recommend alternatives that might better approximate the desired
world public order of human dignity that gives indigenous peoples full opportunities of self-realization. The
proper approach to handling this assignment thus appears to be to listen to the assertions of indigenous peoples,
organize them into categories of desired outcomes, and analyze the responses given by the legal system. The
proper starting point ought to be the authentic claims and aspirations of indigenous peoples.6 This heuristic
approach would lead to a framework of laws more narrowly tailored to the inner worlds of indigenous peoples
and their specific vulnerabilities in historical context. It is also in line with the Committee’s choice of a
“thematic” approach that reflects, as “themes”, the various claims put forward by indigenous peoples, and the
responses thereto by those who make international law, i.e. the authoritative and controlling decision makers of
the world community.
Virtually all indigenous peoples share a common set of problems resulting from the tortured relationship
between the conqueror and the conquered. First, the oppressors took away the land that indigenous peoples, in
line with their cosmovision, had freely shared. Second, the subjugator’s way of life was imposed. Third, political
autonomy was drastically curtailed. Fourth, indigenous peoples have often been relegated to a status of extreme
poverty, disease, and despair. Five basic claims of indigenous peoples arose from this condition: (1) traditional
lands should be respected or restored, as a means to their physical, cultural, and spiritual survival; (2) indigenous
peoples should have the right to practice their traditions and celebrate their culture and spirituality with all its
implications; (3) they should have access to welfare, health, educational and social services; (4) conquering
nations should respect and honour their treaty promises; and (5) indigenous nations should have the right to selfdetermination.7 In line with these general claims, the Committee established a number of subcommittees to deal
with the following problems or themes: self-determination; autonomy; cultural rights and identity; land rights;
education and media; social and economic rights; treaty rights; development and international cooperation;
3

See S. J. ANAYA & S. WIESSNER, “The UN Declaration on the Rights of Indigenous Peoples: Towards Re-empowerment”,
JURIST Forum, 3 October 2007, available at <http://jurist.law.pitt.edu/forumy/2007/10/un-declaration-on-rights-ofindigenous.php> (last visited on 7 April 2010).
4
Cayuga Indians (Great Britain) v. United States, 6 R.I.A.A. 173, 176 (1926).
5
See UN Economic and Social Council Res. 2000/22 of 28 July 2000.
6
See R. B. PORTER, “Pursuing the Path of Indigenization in the Era of Emergent International Law Governing the Rights of
Indigenous Peoples”, 5 Yale Human Rights & Development Law Journal, 2002, 123, p. 133 ff.
7
See S. WIESSNER, “Rights and Status of Indigenous Peoples: A Global Comparative and International Legal Analysis”, 12
Harvard Human Rights Journal, 1999, 57, p. 98 f.
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reparations, redress and remedies. After providing a brief historical background of UNDRIP and an attempt to
achieve a common understanding of the concept of “indigenous peoples”, the subsequent sections of this Report
will be devoted to these themes.
The adoption of UNDRIP by the UN General Assembly in 2007 represented a major accomplishment. It
epitomized the change of attitude of the international legal community vis-à-vis indigenous peoples, eventually
recognizing their dignity as different social and cultural groups. In fact, though international organs began to
address the suffering of indigenous peoples and responsive initiatives began surfacing in the 1920s and 1930s,
non-indigenous attitudes of cultural and social superiority lasted for a long time. This fact is evidenced by the
early inter-governmental institutional attention by the International Labour Organisation (ILO)8 and the InterAmerican Indian Institute of the Organization of American States (OAS)9 primarily to indigenous peoples’
widespread poverty and other adverse socio-economic indicators affecting them. Despite what may have been
good intentions, both of these entities have been characterized as undertaking strongly integrationist and
assimilationist policies towards indigenous peoples,10 with the supposed aim being to safeguard indigenous
individuals and their physical and economic existence while combating their indigenous identity and
acculturating them into mainstream society. However, prompted by a number of factors, dynamics began to
slowly transform such policies away from assimilation and integration of indigenous “objects” toward
indigenous peoples becoming “subjects” in the dialogue concerning their status and conditions, and eventually
bringing into focus the concept of fundamental human rights. This era was followed by the constantly growing
movement of indigenous peoples as direct actors in the human rights discourse of the United Nations11 and other
international fora. Such a movement found fertile ground in the context of the significant advances in
international human rights law taking place in the last decades, evidencing a shift away from positivist, statedominated dialogue toward a more inclusive framework that is much more responsive to the ideals enshrined in
the Charter of the United Nations. For indigenous peoples, this shift has created a space for them to move an
agenda of promoting and encouraging respect for their human rights within this formal international
organization, including the collective rights to their culture, their land, and self-government as an essential part
of their individual self-realization. This groundswell of positive progress has had a contagious effect upon other
international and regional, inter-governmental institutions, including the ILO, the World Bank, the Commission
for Sustainable Development, OAS and numerous other organizations. These more recent initiatives have also
expanded the indigenous human rights dialogue and discourse in the Americas, Europe, the Arctic, Asia, the
Pacific Basin and Africa. This is evidenced by the fact that the numbers of indigenous representatives
participating at the United Nations has been steadily growing since the 1970s.12 In addition to Tribes, First
Nations and numerous indigenous organizations and peoples of Latin America, today we are seeing the regular
participation of representatives of the Maori of New Zealand, the Aboriginal and Torres Strait Islanders of
Australia, representatives from the Chittagong Hill Tracts, the Cordillero Peoples Alliance of the Philippines, the
Ainu of Japan, the Masai of Kenya, the various Small Nations of the Russian North, and many others. Though
not all indigenous peoples are represented in these dialogues, the fact that every continent and region has at least
some representation is quite significant.
Even prior to and throughout the establishment of the U.N. Working Group on Indigenous Populations (WGIP)
in 1982,13 a number of transnational indigenous initiatives were simultaneously emerging. In particular, the
World Council of Indigenous Peoples (WCIP), a worldwide indigenous peoples organization, and the
International Indian Treaty Council (IITC) were established. While the WCIP subsequently collapsed in the
midst of internal division, the IITC continues to play an active role in international developments. Also, the Inuit
of the circumpolar region organized the Inuit Circumpolar Conference in 1977, a pan-Arctic Inuit organization
established to respond to a number of threats to their traditional territory. These international indigenous
organizations were subsequently granted NGO status at the United Nations Economic and Social Council. The
WGIP consisted of five independent human experts appointed from its parent body, the Sub-Commission on the
8

See S. VENNE, Our Elders Understand Our Rights: Evolving International Law Regarding Indigenous Rights, Penticton,
1998, p. 32 ff. The assimilationist approach of ILO was eventually expressed in its Indigenous and Tribal Populations
Convention, No. C 107 (Convention No. 107), adopted in 1957.
9
See S. J. ANAYA, Indigenous Peoples in International Law, 1st ed., Oxford, 1996, p. 45 ff.; R. L. BARSH, “Indigenous
Peoples: An Emerging Object of International Law”, 80 American Journal of International Law, 1986, p. 369.
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See ANAYA, Indigenous Peoples in International Law, 2nd ed., cit., p. 58.
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In 1971, as the plight of indigenous peoples had become ever more visible, the United Nations Economic and Social
Council appointed a Special Rapporteur, Mr. José Martínez Cobo of Ecuador, to study patterns of discrimination against
them around the globe. His reports documented a wide range of human rights issues; cf. his Study of the Problem of
Discrimination Against Indigenous Populations, UN Doc. E/CN.4/Sub.2/1986/7/Add.4, UN Sales No. E.86.XIV.3 (1986).
12
The 1977 conference held at the Palais des Nations in Geneva, Switzerland, around 150 indigenous peoples represented.
The last session of the WGIP had just over 1,200 indigenous participants registered.
13
ECOSOC Res. 1982/34 of 7 May 1982. The WGIP had a twofold mandate: (1) to review national developments pertaining
to the promotion and protection of the human rights and fundamental freedoms of indigenous peoples; and (2) to develop
international standards concerning the rights of indigenous peoples.
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Prevention of Discrimination and Protection of Minorities; their first session took place in 1982 and they met
annually until July 2007 (with the only exception of 1986, when the planned meeting was cancelled due to lack
of funds). The earliest discussions within the WGIP concentrated on the review of developments and the hearing
of interventions by indigenous peoples about the living conditions of indigenous communities, well aware,
however, that it was not a body with the capacity to hear human rights “complaints”. This notwithstanding, there
was general agreement amongst the WGIP members that their reviews were useful in terms of gaining an
understanding of the content and form of indigenous peoples’ human rights standards.
In 1985, the WGIP agreed to begin the preparation of “a Draft Declaration on Indigenous Rights” for possible
adoption by the United Nations General Assembly.14 The first draft principles tabled at the WGIP – with the
active participation of indigenous representatives – contained only six principles, which were considered by its
Chairperson to be “non-contentious” and therefore palatable to State participants. Needless to say, indigenous
peoples criticized the cautious approach of the WGIP members,15 reiterating that the foundational principle of
the right of indigenous peoples to self-determination was to be dealt with squarely by the WGIP in order to
provide a suitable context for the consideration of all other indigenous peoples’ rights.
The period from 1988 to 1993 was the time frame wherein the text of the draft Declaration really began to take
shape. This was approximately the same period in which ILO decided to revise Convention No. 107 and adopt
the new Indigenous and Tribal Peoples Convention No. 169 in 1989 (ILO Convention No. 169). In 1993, the
WGIP completed its work and transmitted the text for approval to the Sub-Commission on the Prevention of
Discrimination and Protection of Minorities in 1994.16 The Sub-Commission adopted the draft Declaration by
passage of Sub-Commission Resolution 1994/45. The text was divided into a Preamble and eight parts covering
general principles; life, integrity and security; cultural rights; education, information, and labour rights;
development, decision making, and economic and social rights; lands, territories and resources; selfdetermination and indigenous institutions; and implementation. The draft Declaration was largely heralded by
indigenous peoples as a statement of the minimum standards necessary to safeguard the rights and status of
indigenous peoples, nations and communities.
The document was then delivered to the Commission on Human Rights, who adopted Resolution 1995/32, in
which it decided to “establish an open-ended inter-sessional working group […] with the sole purpose of
elaborating a Draft Declaration, considering the draft contained in the annex to resolution 1994/45 of 26 August
1994 of the Sub-Commission on the Prevention of Discrimination and Protection of Minorities, entitled draft
“United Nations declaration on the rights of Indigenous peoples” for consideration and adoption by the General
Assembly within the first International Decade of the World’s Indigenous Peoples”.17 This new Working Group
(WGDRIP) met annually from 1995 until the creation of the Human Rights Council in 2006, with the exception
of 2001, when the September 11 terrorist attacks delayed the session until February 2002. Procedural and
substantive issues plagued the WGDRIP for years, with the former drawing much debate throughout the course
of its sessions, prompting walkouts by indigenous peoples, as well as closed-door meetings of government
representatives intent on re-drafting the text.
However, at the tenth and eleventh session of the WGDRIP all the debate developed during previous years was
translated into a proposal – elaborated by the Chairman – that took into account the different concerns of
governmental delegations and representatives of indigenous peoples involved in the discussion.18 Consequently,
on 29 June 2006 the newly established Human Rights Council approved the draft Declaration by adopting
resolution 1/2 by a vote of 30 in favour to 2 against, with 12 abstentions. On 28 November 2006, the Third
Committee of the General Assembly, by a vote of 82 in favour to 67 against, with 25 abstentions, decided to
defer consideration pending further consultations, with a view to taking action on the Declaration before the end
of the sixty-first session of the General Assembly, i.e. early September 2007. The last changes were made over
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UN Doc. E/CN4/Sub 2/1985/2, Annex II.
UN Doc. E/CN4/Sub2/1985/22, Annex IV.
16
UN Doc. E/CN4/Sub 2/1994/2/Add 1.
17
UN Doc. E/CN.4/1995/2, E/CN.4/Sub.2/1994/56, para. 105. The first Decade (International Decade of the World’s
Indigenous People (1995-2004), G.A. Res. 48/163 of 21 December 1993) began in 1995 and ended in 2004; the second
Decade (Second International Decade of the World’s Indigenous People (2005-2014), G.A. Res. 59/174 of 22 December
2004) started in 2005.
18
See Report of the working group established in accordance with Commission on Human Rights resolution 1995/32 of 3
March 1995 on its tenth session, Addendum, UN Doc. E/CN.4/2005/89/Add.2 of 1 April 2005 and Report of the working
group established in accordance with Commission on Human Rights resolution 1995/32 of 3 March 1995 on its eleventh
session, Summary, UN Doc. E/CN.4/2006/79 of 22 March 2006.
15
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the course of 2007 to accommodate primarily some of the demands of the African States which had resulted in
the deferral.19
The final version of the UNDRIP was adopted on 13 September 2007 by a landslide affirmative vote of 143
states in the General Assembly. Four countries – the United States, Canada, Australia and New Zealand – voted
against it, while eleven – Azerbaijan, Bangladesh, Bhutan, Burundi, Colombia, Georgia, Kenya, Nigeria, Russia,
Samoa and Ukraine – abstained. Subsequently, Australia dramatically revised its position on the UNDRIP,
endorsing the Declaration in April 2009.20 Similarly, on 19 April 2010 the government of New Zealand
announced its support for the Declaration,21 while on the following day the Permanent Representative of the
United States to the United Nations announced at the Permanent Forum on Indigenous Issues the intention of
her government to review its position concerning the UNDRIP.22 Canada previously declared, on 3 March 2010,
that it “will take steps to endorse this aspirational document in a manner fully consistent with Canada’s
Constitution and laws”.23 Finally, among the abstaining countries, Colombia and Samoa have formally expressed
their support for the Declaration.24
As to the legal status of UNDRIP, under Article 12 of the UN Charter, it is, at first blush, as almost any other
resolution by the General Assembly, a non-binding “recommendation”.25 There have been attempts to ascribe a
higher degree of authority to General Assembly resolutions designated as “declarations”. This is particularly true
for the 1948 Universal Declaration of Human Rights.26 In 1962, the Office of Legal Affairs of the United
Nations, upon request by the Commission on Human Rights, clarified that “in United Nations practice, a
‘declaration’ is a solemn instrument resorted to only in very rare cases relating to matters of major and lasting
importance where maximum compliance is expected”.27 UNDRIP is such a declaration deserving of utmost
respect. This is confirmed by the words used in the first preambular paragraph of the Declaration, according to
which, in adopting it, the General Assembly was “[g]uided by the purposes and principles of the Charter of the
United Nations, and good faith in the fulfilment of the obligations assumed by States in accordance with the
Charter”;28 this text clearly implies that respect of the UNDRIP represents an essential prerequisite in order for
States to comply with some of the obligations provided for by the UN Charter.
Furthermore, new standards of evaluation of state conduct, applied by intergovernmental bodies, have emerged
that cannot be counted with ease among the traditional “sources” of international law enumerated in Article
38(1) of the ICJ Statute. The vanguard in this development is the process of “universal periodic review”
instituted by the Human Rights Council. As standard of evaluation in this review, the Council announced,
besides treaties the various countries are parties to, the Universal Declaration of Human Rights.29 Similarly, in
August, 2008, Professor S. James Anaya, the United Nations Special Rapporteur on the rights of indigenous
peoples, announced that he will measure state conduct vis-à-vis indigenous peoples, by the yardstick of
UNDRIP.30 As a matter of policy direction, the standards of UNDRIP have also been urged to be
19

On the position of African States see W. VAN GENUGTEN, “Protection of Indigenous Peoples on the African Continent:
Concepts, Position Seeking, and the Interaction of Legal Systems”, 104 American Journal of International Law, 2010, 29, p.
34 ff.
20
See “Statement on the United Nations Declaration on the Rights of Indigenous Peoples”, 3 April 2009, available at
<http://www.jennymacklin.fahcsia.gov.au/internet/jennymacklin.nsf/content/un_declaration_03apr09.htm> (last visited on 14
September 2009).
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See E. M. LEDERER, “New Zealand backs indigenous rights, US to review”, available at
<http://www.miamiherald.com/2010/04/19/1587394/new-zealand-backs-indigenous-rights.html> (last visited on 22 April
2010).
22
See “Remarks by Ambassador Susan E. Rice, U.S. Permanent Representative to the United Nations, at the UN Permanent
Forum on Indigenous Issues”, available at <http://usun.state.gov/briefing/statements/2010/140600.htm> (last visited on 22
April 2010).
23
Canada, Speech from the Throne, 3 March 2010, available at <http://www.sft-ddt.gc.ca/eng/media.asp?id=1388> (last
visited on 24 June 2010).
24
See <http://www.un.org/esa/socdev/unpfii/en/declaration> (last visited on 2 July 2010).
25
UN Charter, Articles 10 and 11. The one formal exception, referring to budget allocations to member states (Article 17(2)
UN Charter) does not apply here.
26
See M. S. MCDOUGAL ET AL., Human Rights and World Public Order, New Haven, 1980, p. 273 f. and 325 ff.; Sir H.
WALDOCK, “Human Rights in Contemporary International Law and the Significance of the European Convention”, 11
International and Comparative Law Quarterly, 1963, Supp., p. 15; L. B. SOHN, “The Human Rights Law of the Charter”, 12
Texas International Law Journal, 1977, 129, p. 133.
27
Economic and Social Council, Report of the Commission on Human Rights (E/3616/Rev. l), para. 105, 18th session, 19
March – 14 April 1962.
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Emphasis added.
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Human Rights Council, Annex to Resolution 5/1, United Nations Human Rights Council: Institution Building, 18 June
2007, available at <ap.ohchr.org/documents/E/HRC/resolutions/A_HRC_RES_5_1.doc> (last visited on 6 May 2010), para.
1.
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According to UN Special Rapporteur S. James Anaya, UNDRIP represents “an authoritative common understanding, at the
global level, of the minimum content of the rights of indigenous peoples, upon a foundation of various sources of
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“mainstreamed” into the UN’s, the ILO’s, and UNESCO’s policies and programs.31 Also, the concept of “soft
law” has been offered to characterize the legal significance of UNDRIP.32
As far as unquestionably binding obligations toward indigenous peoples go, the clearest ones are listed in treaties
such as ILO Conventions No. 10733 and 169.34 They include major protections regarding the rights to their
traditional lands. Certain human rights prescriptions are also on point: regarding cultural rights, Article 27 of the
International Covenant on Civil and Political Rights (ICCPR) is on point, albeit indirectly enforced through
individual rights of the members of the group but often informed by the provision in Article 1 on the collective
right of all peoples to self-determination, as well as Article 21, the right to property under the American
Convention on Human Rights (ACHR),35 the basis for a broad-based reinterpretation of this entitlement as a
group, or communal, right geared toward preservation of indigenous cultures for whom the use of their
traditional lands is indispensable.
Important norms expressed in UNDRIP can also be found in the other traditional source of international law:
customary international law. A declaration may be or become binding to the extent its various provisions, key
parts or principles embedded in it, are backed up by conforming state practice and opinio juris.
UNDRIP organizes all the claims of indigenous peoples to the extent and in the structure the international
community of states has chosen to approve them. Some of these claims acknowledged as “rights” may already
form part of customary international law, others may become the fons et origo of later-emerging customary
international law.36 As Richard Lillich classically stated, 25 years ago:
Whether a transmutation from mere resolution into binding international law has occurred is
determined, broadly, by the degree of acceptance by the international legal community of the
norms contained in the resolution. The process is one of juridical osmosis, there being no
identifiable instant at which a resolution suddenly bursts forth as a binding legal norm. As the
process is necessarily a gradual one, disagreement will often occur over whether, at any given
time, the magic point has been attained.37
The committee is tasked, inter alia, with assessing whether certain prescriptions in UNDRIP have already
reached the status of customary international law. The traditional starting-point for such evaluation is the
clarification of the meaning of customary international law as listed in the 1969 ICJ decision in the North Sea
Continental Shelf Case.38 A useful amplification is offered by the ILA Report on the Formation of Customary
International Law39 as well as other scholarly approaches. The issue of customary international law rights of
indigenous peoples will be addressed in detail in the final section of this report.
2. Understanding the Term “Indigenous Peoples”∗∗
There is no definition of “indigenous peoples” in UNDRIP. Indigenous peoples argued strongly against inclusion
of a definition, for principled as well as strategic reasons. For example, they stressed the need to define
themselves,40 they did not want to restrict the application of the Declaration too narrowly, plus they were aware
international human rights law […] The principles and rights affirmed in the Declaration constitute or add to the normative
frameworks for the activities of United Nations human rights institutions, mechanisms and specialized agencies as they relate
to indigenous peoples”. Human Rights Council, Report of the Special Rapporteur on the situation of human rights and
fundamental freedoms of indigenous people, S. James Anaya, UN Doc. A/HRC/9/9 of 11 August 2008, paras. 85 and 88.
31
See, e.g., Message from Mr. Koïchiro Matsuura, Director-General of UNESCO, on the occasion of the International Day of
the World’s Indigenous People, 9 August 2008, available at <http://portal.unesco.org/culture/en/ev.phpURL_ID=37756&URL_DO=DO_TOPIC&URL_SECTION=201.html> (last visited on 6 May 2010).
32
See M. BARELLI, “The Role of Soft Law in the International Legal System: The Case of the United Nations Declaration on
the Rights of Indigenous Peoples”, 58 International and Comparative Law Quarterly, 2009, P. 957 ff.
33
Convention (No. 107) Concerning Indigenous and Tribal Peoples in Independent Countries, entered into force on 2 June
1959, 328 UNTS 247.
34
Convention (No. 169) Concerning Indigenous and Tribal Peoples in Independent Countries, adopted 27 June 1989,
reprinted in 28 ILM (1989) 1382.
35
1144 UNTS 123.
36
See ANAYA & WIESSNER, “The UN Declaration on the Rights of Indigenous Peoples”, cit.
37
R. B. LILLICH, The Human Rights of Aliens in Contemporary International Law, Manchester, 1984, p. 44.
38
See North Sea Continental Shelf Cases, judgment of 20 February 1969, 1969 ICJ Reports 3, p. 42-43, paras. 73-74.
39
See Statement of Principles Applicable to the Formation of General Customary International Law, ILA Final Report 2000,
available at <http://www.ila-hq.org/en/committees/index.cfm/cid/30> (last visited on 6 May 2010).
∗∗
This Section is based on a Report written by CATHERINE J. IORNS MAGALLANES.
40
Erica-Irene Daes has noted that “historically, indigenous peoples have suffered from definitions imposed by others.” Note
by the Chairperson-Rapporteur of the Working Group on Indigenous Populations, Ms. Erica-Irene Daes, on criteria which
might be applied when considering the concept of indigenous peoples, UN Doc. E/CN.4/Sub.2/AC.4/1995/3, p. 4.
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that obtaining agreement among the wide variety of States and indigenous peoples could further prolong the
process of adoption of UNDRIP.41 However, despite the persisting lack of agreement on this subject, it may be
appropriate to address the problem of the “definition” for at least two reasons, i.e.: a) in order to assess the scope
of application of UNDRIP, with respect to which a precise legal conceptualization of the categories of people to
whom it is addressed could be helpful to increase its effectiveness; b) in order to prevent that certain States – as
has happened in the recent past especially in Africa and Asia – while supporting UNDRIP in principle, claim that
it is not applicable in their territory in light of the assumed absence of indigenous communities within their
borders (the lack of any conceptualization of indigenous peoples would in fact facilitate this position, which
could be hardly criticized lacking precise objective criteria to be used for ascertaining whether a given
community is indigenous or not). The second reason is of particular significance, as a conceptualization of the
meaning of the term “indigenous peoples” would have the primary purpose of preventing States from being de
facto free to determine who are or are not indigenous peoples.
The ordinary meaning of the adjective “indigenous” has a wide scope, referring merely to originating in or being
native to a particular place. However, international human rights law has concerned itself with a narrower, legal
definition, referring to a “subset of humanity” which has suffered subjugation by colonization or other similar
oppression.42 In the international legal context, the initial concern was solely with indigenous victims of
settlement by European States and thus referred to colonization as an essential element.43 This easily
distinguished indigenous peoples from national minorities for the purposes of human rights protection.44 An
illustration is the use of the two separate terms “indigenous” and “tribal” when referring to the scope of
application of ILO conventions No. 107 and No. 169 – the ‘tribal” peoples of Africa and Asia were initially not
thought of as “indigenous peoples” for the purposes of human rights protection, as they were not the descendants
of the pre-European inhabitants prior to colonization. For their protection under the said conventions they were
explicitly referred to separately. However, indigenous and tribal peoples share very similar characteristics in
their needs for protection and the types of difficulties they face. Differences do not appear to depend on the
source of their oppression or historical injustices – i.e., whether as a result of European settlement or other
imperial conquest.45 During the drafting of UNDRIP in the WGIP it became accepted to refer to all such peoples
as “indigenous” for the purposes the Declaration.46
While an official definition of who counts as “indigenous peoples” has been rejected, a number of key criteria
have been advanced within several different international fora, most recently in the Permanent Forum on
Indigenous Issues. The commonly cited “modern understanding” is said to be based on the following
characteristics:47
•
self-identification: self-identification as both indigenous and as a people;
•
historical continuity: common ancestry and historical continuity with pre-colonial and/or presettler societies;
41
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special relationship with ancestral lands: having a strong and special link with the territories
occupied by their ancestors before colonial domination and surrounding natural resources. Such a link will
often form the basis of the cultural distinctiveness of indigenous peoples;
distinctiveness: having distinct social, economic or political systems; having distinct language,
culture, beliefs and customary law;
non-dominance: forming non-dominant groups within the current society;
perpetuation: perseverance to maintain and reproduce their ancestral environments, social and
legal systems and culture as distinct peoples and communities.

The African Working Group on Indigenous Populations/Communities has studied the application of the term in
the African context. It agrees that criteria should be used instead of a formal definition,48 that the proper
understanding of the term must reach beyond the effects of European colonization,49 and that a key criterion is
self-identification.50 That conceptualization is similar to one advanced with respect to Asian tribal, forestdwelling or otherwise indigenous peoples.51 The strength or degree to which these different factors apply may
vary in different situations.
The African Commission on Human and Peoples’ Rights (ACHPR) has recently taken a very significant stance
on the definition of indigenous peoples in a communication concerning the displacement of an indigenous
community of Kenya from its traditional lands.52 In this case, relying on relevant international instruments and
practice,53 the Commission has recognized the community concerned, the Endorois people, as “indigenous” in
light of two elements in particular. The first is represented by the existence of an intimate/sacred relationship of
the community (particularly of its “culture, religion, and traditional way of life) with its ancestral lands.54 The
second rests in the self-identification by the community as indigenous, intended as determination by the
community “to preserve, develop and transmit to future generations their ancestral territories and their ethnic
identity […] [and to influence] their own fate and to living in accordance with their own cultural patterns, social
institutions and religious systems”.55 The ACHPR has reached this conclusion with the awareness that
“indigenous peoples” is a contested term, and that “there is no universal and unambiguous definition of the
concept, since no single accepted definition captures the diversity of indigenous cultures, histories and current
circumstances”.56 This reality confirms that, although on the one hand it is necessary – for the reasons indicated
above – to establish certain criteria that can allow to ascertain whether or not a given community is
“indigenous”, on the other hand in evaluating such criteria the use of a given degree of flexibility seems to be
desirable. This would imply that, depending on the specific circumstances of each instant case, it should not be
maintained that, in all cases, all the criteria listed above – even though representing the usual parameters of
indigenousness – must be indispensably met by a community to be considered indigenous. For example, if the
essential elements of the special relationship with ancestral lands, historical continuity, distinctiveness and selfidentification are clearly present in a given community, such a people should be considered as indigenous – even
in the event that it is at present, or has been in the past, the dominant group within the national society (like in
48
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the case of indigenous Fijians), thus not meeting the element of non-dominance with respect to one or more
phases of its history. Such a relatively flexible approach, leaving a limited degree of inexactness in the
conceptualization of indigenous peoples, allows to take into account the differences existing among the countless
indigenous peoples living in the different areas of the world, which – as living communities – make their
categorization on the basis of static and rigid criteria virtually impossible.
3. Self-Determination∗∗∗
The right to self-determination has been at the heart of the drafting process of the UNDRIP from its very
beginning to the final adoption of the Declaration by the General Assembly in 2007. From the beginning, the
position of the representatives of indigenous groups has in fact been that the UNDRIP had to recognize that these
peoples have a full legal right to self-determination. On the other hand, States were reluctant to recognize the
right in point due to the fear that it could eventually lead to put their territorial integrity under threat. In the end,
States accepted that the UNDRIP recognized the right of indigenous peoples to self-determination thanks to the
inclusion in the Declaration of Article 46 para. 1, the final text of which affirms that “[n]othing in this
Declaration may be interpreted as implying for any State, people, group or person any right to engage in any
activity or to perform any act contrary to the Charter of the United Nations or construed as authorizing or
encouraging any action which would dismember or impair, totally or in part, the territorial integrity or political
unity of sovereign and independent States”.
The right to self-determination is affirmed by Article 3 UNDRIP, stating that “Indigenous peoples have the right
to self-determination. By virtue of that right they freely determine their political status and freely pursue their
economic, social and cultural development”. This provision is connected with Article 4 – recognizing the right to
autonomy or self-government of indigenous peoples in matters relating to their internal and local affairs.57 Also
relevant to the present Section is the language in preambular paragraph 17, stating that “nothing in this
Declaration may be used to deny any peoples their right to self-determination, exercised in conformity with
international law”.
The centrality of Article 46 para. 1 in the discourse of self-determination as recognized in the UNDRIP is
demonstrated by the approach taken by States during the voting process of the Declaration. Most of them, in fact,
even though giving different shades to their official declarations, strongly affirmed that the right in point is to be
exercised within the realm of State sovereignty and territorial integrity. For example, the government of the
Philippines declared that “the right to self-determination as expressed in article 3 […] shall not be construed as
authorizing or encouraging any action which would dismember or impair, totally or in part, the territorial
integrity or political unity of a sovereign or independent State possessed of a Government representative of the
whole of the people belonging to that territory”. 58 Namibia, on its part, manifested its understanding that “the
exercise of the rights set forth in this Declaration [including the right to self-determination] are subject to the
limitations determined by the constitutional frameworks and other national laws of States”.59 Even more
explicitly, Argentina stated that it had voted for the Declaration specifically because Article 46(1) had been
amended to “reconcile references to the right to self-determination with principles pertaining to the territorial
integrity, national unity and organizational structure of each state”.60 Of special interest is the position of
Australia, which cast a vote against the Declaration on the basis, inter alia, of its
dissatisfaction with the references to self-determination in the Declaration […] Self-determination
applies to situations of decolonization and the break-up of states into smaller states with clearly
defined population groups. Australia supported and encouraged the full engagement of indigenous
peoples in the democratic decision-making process, but did not support a concept that could be
construed as encouraging action that would impair, even in part, the territorial and political
integrity of a State with a system of democratic representative Government.61
However, when in 2009 the Australian government decided to endorse the UNDRIP,62 it solemnly declared that
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[t]hrough the Article on self-determination, the Declaration recognises the entitlement of
Indigenous peoples to have control over their destiny and to be treated respectfully. Article 46
makes it clear that the Declaration cannot be used to impair Australia’s territorial integrity or
political unity. We want Indigenous peoples to participate fully in Australia’s democracy.
Australia’s Indigenous peoples must be able to realise their full potential in Australian and
international affairs. We support Indigenous peoples’ aspirations to develop a level of economic
independence so they can manage their own affairs and maintain their strong culture and identity
[…] We also respect the desire, both past and present, of Indigenous peoples to maintain and
strengthen their distinctive spiritual relationship with land and waters.
At the same time, during the travaux préparatoires indigenous peoples themselves showed that they were not
really concerned that the right to self-determination would include a right to secession. For example, in a
document jointly submitted by a number of indigenous groups in September 2004, they explained that the
amendments proposed to the provisions concerning self-determination had, inter alia, the purpose to “affirm
that, to the extent provided in international law, States will continue to have the freedom to invoke any principle
of international law, including the principle of territorial integrity, in relation to the exercise of the right of selfdetermination”.63
The inclusion of Article 46 para. 1 in the text of UNDRIP confirms that the Declaration does not create for
indigenous peoples a right unilaterally to establish their own State, i.e. a right of secession as a form of
exercising the broader right of self-determination. Rather, by virtue of the right of self-determination, the peoples
concerned are entitled to exercise an opportune degree of autonomy and self-government within the State in
which they live, without providing authorization to carry out acts contrary to the territorial integrity or political
unity of States. This said, however, indigenous peoples continue to have the same right that all other peoples
have to move toward secession in appropriate cases. As explained by the Supreme Court of Canada, all peoples
have the right to “external self-determination […] where a definable group is denied meaningful access to
government to pursue their political, economic, social and cultural development”.64 According to this position,
under general international law indigenous peoples who find themselves in such a condition have the right to
pursue secession. In this and other self-determination-related-respects, indigenous peoples must be exactly
considered as all other peoples (the term “peoples” being intended as referring to all entities it covers according
to international law).
An interesting debate has developed concerning the exact meaning of Article 3 UNDRIP. For example, EricaIrene A. Daes, the former Chair of the WGIP, argues that the provision in point should be “ordinarily interpreted
as the right of these people to negotiate freely their political status and representations in the states in which they
live”,65 adding that the State has a duty to “accommodate the aspirations of indigenous peoples through
constitutional reforms designed to share power democratically” and that indigenous peoples have the correlative
good-faith duty to reach a power-sharing agreement with the existing State.66 Indeed, self-determination provides
indigenous peoples with the right to control their own destiny and govern themselves – although this does not
include secession, except according to the limited extent defined above – and embodies their right to live and
develop as culturally distinct groups. Self-determination also implies that the relationship between indigenous
peoples and the “State” is to be established through allowing such peoples to exercise their right to autonomy.
Furthermore, the fact that indigenous peoples are in principle not entitled to secession as part of their right to
self-determination does not imply that they are not allowed to exercise any aspect of “external” selfdetermination at all; for example, Article 36(1) UNDRIP – in affirming that “Indigenous peoples, in particular
those divided by international borders, have the right to maintain and develop contacts, relations and
cooperation, including activities for spiritual, cultural, political, economic and social purposes, with their own
members as well as other peoples across borders” – clearly enshrines one prerogative of “external” selfdetermination, though one not involving secession.
With respect to the concrete legal entitlements which the right to self-determination translates, Article 3 is to be
considered – as previously highlighted – as linked to subsequent Article 4, which provides for the right of
indigenous peoples to autonomy or self-government “in exercising their right to self-determination”. Also, land
rights are considered by most authors as representing the crucial element of indigenous self-determination as
63
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well as cultural identity and integrity. In fact, “[t]he true test of self-determination is not whether Indigenous
Peoples have their own institutions of self-determination, legislative authorities, laws, police, or judges,” but
rather “whether Indigenous Peoples themselves actually feel they have choices about their way of life” and thus
“to live well and humanly in their own ways”.67 Therefore, indigenous peoples need “the land to subsist and
meet their physical needs”, but also for their “cultural integrity and cultural development” and “their continual
right to determine their relationship with everything in their world, including landforms, water, animals and
plants”.68 This conclusion has recently been confirmed by the ACHPR, which – as noted in the previous Section
– has emphasized that “the continued existence of indigenous communities as ‘peoples’ is closely connected to
the possibility of them influencing their own fate and to living in accordance with their own cultural patterns,
social institutions and religious systems […] through identification with ancestral lands”.69
For indigenous peoples, “political” self-determination is not the only type of self-determination they seek, nor is
it always the most important element of gaining control of their destinies. What most indigenous peoples pursue
is especially “cultural” self-determination, which has been defined as “the right to recapture their identity, to
reinvigorate their ways of life, to reconnect with the Earth, to regain their traditional lands, to protect their
heritage, to revitalize their languages and manifest their culture – all of these rights are as important to
indigenous people as the right to make final decisions in their internal political, judicial, and economic
settings”.70 Self-determination and the right to self-government for indigenous peoples presuppose that “the
survival of their culture, their cosmovision, and their respect for the Earth, including all living and nonliving
things” is granted.71 “[A]bandonment of coercive assimilationist or integrationist policies which inevitably
subordinate indigenous to state interests is [therefore] essential, and control by indigenous peoples over their
own destiny must be a part of any policy which claims to be consistent with human rights principles”.72 These
goals are pursued by Article 3 UNDRIP – which emphasizes that through self-determination indigenous peoples
“freely pursue their […] social and cultural development” – as well as in several other provisions included in the
Declaration.73 Of course, cultural self-determination must be exercised in accordance with human rights
standards as recognized by international law, especially those which – having attained the status of ius cogens
(e.g. prohibition of torture or similar practices, enslavement, etc.) – are absolutely predominant even over the
interests of the community at large.
Many scholars, governments and indigenous peoples assert that Articles 3 and 46 para. 1 UNDRIP, taken
together, recognize a right of self-determination for indigenous peoples that differs from the right to selfdetermination held by non-self-governing peoples living under colonial domination. According to this view,
UNDRIP confirms that indigenous peoples have an international legal right to a unique “contemporary” form of
self-determination, giving them the right to engage in “belated nation-building”, to negotiate with the others
within their State, to exercise control over their lands and resources, and to operate autonomously. This view,
however, can be considered as acceptable only if understood according to a “positive” perspective, in the sense
that it is to be intended as an added prerogative to the ones usually recognized by international law as linked to
self-determination. It therefore does not preclude indigenous peoples from being beneficiaries of the general
right to self-determination as granted to all peoples by general international law and common Article 1 of the
U.N. human rights Covenants of 1966, to be operationalized through the provisions of UNDRIP.
UNDRIP provides a platform for indigenous peoples and States worldwide to address the right of indigenous
peoples to self-determination. Because indigenous peoples are numerous and diverse, the implementation and
application of Article 3 should not be uniform. But the language in Article 3 will be important in facilitating the
67

See E.-I. A. DAES, “The Concepts of Self-Determination and Autonomy of Indigenous Peoples in the Draft United Nations
Declaration on the Rights of Indigenous Peoples”, 14 St. Thomas Law Review, 2001, 259, p. 263 f.
68
Ibid., p. 265. See also J. CASTELLINO, “Territorial Integrity and the ‘Right’ to Self-Determination: An Examination of the
Conceptual Tools”, 33 Brooklyn Journal of International Law, 2008, 503, p. 561 f.
69
See Communication No. 276/2003, cit., para. 157.
70
S. WIESSNER, “Indigenous Sovereignty: A Reassessment in Light of the UN Declaration on the Rights of Indigenous
Peoples”, 41 Vanderbilt Journal of Transnational Law, 2008, 1141, p. 1176.
71
Ibid., p. 1175.
72
See H. HANNUM, Autonomy, Sovereignty, and Self-Determination: The Accommodation of Conflicting Rights, University
of Pennsylvania Press, Philadelphia, 1990, p. 103.
73
See, inter alia: Article 5, which states that indigenous peoples have the right to maintain and strengthen their distinct
cultural institutions while retaining their right to participate in the cultural life of the State; Article 8, which provides that
indigenous peoples shall not “be subjected to forced assimilation or destruction of their culture”; Article 11, which
affirmatively states that “[i]ndigenous peoples have the right to practise and revitalize their cultural traditions and customs”;
Article 14, affirming that indigenous peoples have the right to control their language and educational systems; Article 15,
which emphasizes that “[i]ndigenous peoples have the right to the dignity and diversity of their cultures, traditions, histories
and aspirations which shall be appropriately reflected in education and public information”; Article 16, recognizing that
indigenous peoples have the right to their own media in their own languages; and Article 36, which protects indigenous
peoples’ rights to maintain cultural relations across international borders.

12
ability of indigenous peoples, who have been marginalized for so long, to live their lives in conformity with the
values that are important to them.
4. Autonomy or Self-Government•
This Section examines the collective rights of autonomy and political participation recognized by UNDRIP. The
rights to representative government, to consultation and participation, and to autonomy or self-government are
examined in the context of the telos of UNDRIP and the international law on indigenous peoples, with special
reference to the right of indigenous peoples to self-determination, i.e. the right to exercise effective control over
those aspects of social, economic and political life that give expression to their distinct identities. Rights of
political participation have both an instrumental value in helping to promote the development of good and
effective public policy positions and an intrinsic value in promoting individual and group well-being. The
instrumental value lies in the inclusion and appropriate consideration in the domestic legal order of the interests
and perspectives of indigenous peoples. The intrinsic value of political participation lies in its ability to give
expression to the individual and collective aspects of self-determination, as individuals and communities engage
with the political system to demand that the laws, regulations and policies that regulate social, economic and
political life are consistent with their own identities, interests and expectations. The act of political participation
expresses one important element of the identity of indigenous individuals and communities, expressed in terms
of public autonomy. The laws, regulations and policies that emerge from political processes in the context of
which the right of indigenous peoples to autonomy is exercised establish the framework of law norms that
structure their social existence within the State give realization to individual or collective self-determination. The
rights of autonomy or self-government, therefore, find expression in the participation and/or consultation in the
rule-making of the State. In relation to indigenous peoples, these rights are to be understood in three contexts:
their ability to influence the law- and decision-making processes of the State; the chance of being devolved the
exercise of State legislative and administrative functions concerning their internal affairs; and the recognition by
the State of indigenous political and legal institutions and acceptance of the legitimacy of the regulation of the
lives of communities in accordance with indigenous laws, traditions and customs. These are all aspects of the
right of indigenous peoples to self-determination, which is especially linked to autonomy or self-government for
the latter are functional to give expression and ensure the safeguarding and promotion of the distinctive identities
of indigenous peoples, including the element of the relationship to land and natural environment, allowing such
peoples to transmit and recreate their cultural identity from generation to generation.
In “operational” terms, the proper realization of the right to autonomy or self-government presupposes the
fulfilment of a number of requirements. First, realization of the principle of representativeness is to be granted,
in the sense that governmental institutions must include representatives of indigenous peoples, in the framework
of constitutional negotiations and in both the legislative body and the executive power. For example, the
Committee on the Elimination of Racial Discrimination (CERD) has emphasized the importance of participation
by indigenous peoples’ freely chosen representatives in any process of constitutional negotiation, recommending
respect for the principle of free, prior and informed consent in those negotiations.74 Also, the Human Rights
Committee (HRC) has affirmed the need for States parties to the ICCPR to ensure that persons belonging to
minorities are represented in relevant decision-making processes, and that failure to fulfil this requirement may
translate into a denial of the right to enjoy a distinctive culture, amounting to a breach of Article 27 of the
Covenant.75 As for State practice, the use of reserving seats to indigenous peoples in national parliaments is not
uncommon; Colombia, Fiji, New Zealand and Venezuela represent only some examples of this practice.76 The
right of participation in the national government also presupposes the right of indigenous peoples to have their
interests and perspectives adequately represented in relevant decision making processes, taking into due account
the distinctive aspect of the rights of indigenous peoples, i.e. their collective nature. State authorities must
engage with the representatives of indigenous peoples in any decision making process. Those representatives
must be chosen by indigenous peoples in accordance with their own procedures, and States cannot impose a
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particular form of organization that is “alien to their practices, customs and traditions” where this would impact
on the electoral participation of indigenous candidates.77
Also, specific norms must be introduced within the national legal system that take into account the interests,
expectations and identities of indigenous peoples. This translates into an obligation for the State to consult with
indigenous peoples in relation to policy proposals that will impact on their rights and ways of lives. S. James
Anaya has stressed that a generally accepted principle exists in international law that indigenous peoples should
be consulted “as to any decision affecting them”; this norm of customary international law is reflected, inter alia,
in Articles 6 and 7 of ILO Convention No. 169 and is generally accepted by both United Nations treaty
supervisory bodies and States.78
Not least, the idea of self-government and autonomy of indigenous peoples is also to be understood in terms of
allowing the communities concerned to organize their social, economic and political life through their own laws,
customs and practices; this is exactly connected with the previously noted existence of a State obligation to
recognize the existence of indigenous political and legal institutions and the validity of indigenous laws,
traditions and customs.
The elements of autonomy or self-government just referred to find corroboration in the relevant provisions of the
UNDRIP. The right in point is specifically contemplated by Article 4, in which it is directly related to the
exercise by indigenous peoples of “their right to self-determination”; therefore, the object and purpose of
autonomy or self-government is to enable indigenous peoples to “freely determine their political status and freely
pursue their economic, social and cultural development”, as provided for by Article 3 UNDRIP. As for the
formulation of Article 4, the ordinary meaning of the terms used, i.e. “autonomy” and “self-government”,
indicates that they are be understood as coterminous for the purposes of the provision in point; in fact, as
indicated by the Oxford English Dictionary, “autonomy” is exactly to be intended as meaning “[t]he right of selfgovernment”.
Although Article 4 does not ipso jure contain a right to territorial self-government, the latter is to be considered
as implicitly encompassed by the provision in point; in fact, in light of the extent to which the social, economic
and political life of indigenous peoples is connected to land, it appears unreasonable that the effective guarantee
of the right to autonomy or self-government may be achieved without some recognition of control by indigenous
peoples of the lands and territories that they have traditionally owned, occupied or otherwise used or acquired.
Indeed, control over traditional lands is the key feature of indigenous peoples’ autonomy, conceived as an
element of self-determination. In this respect, James Anaya and Siegfried Wiessner affirm that the idea of selfdetermination means “at least the recognition of indigenous peoples’ control over their people within their
lands”; this conclusion is supported by widespread State practice.79 To an equivalent extent, Marc Weller refers
to the idea of autonomy as “self-governance of a demographically distinct territorial unit within the state”.80
As for the scope of autonomy or self-government, it is guaranteed by Article 4 in “internal and local affairs” (not
excluding other areas of the life of the society). The idea of “internal affairs” may be taken to refer to the
organization of social, economic and political life by indigenous peoples, as well as to the exercise of
government function by state institutions under the control of indigenous peoples.
Finally, the provision in point affirms that indigenous peoples have the right to the “ways and means for
financing their autonomous functions”; this indicates that the effective guarantee of the right to autonomy or
self-government requires adequate funding. There are in principle various means through which this requirement
can be implemented, including the possibility of local forms of taxation or the direct grants of funds by the
national government; in many cases, given that persons belonging to indigenous peoples are often marginalized
in economic terms, the provision of funds by the government may be required.
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Article 5 UNDRIP includes two aspects that relate to rights of political participation: the right of indigenous
peoples to maintain and strengthen their distinct political, legal, economic, social and cultural institutions, and
the right to participate fully, if they so choose, in the political, economic, social and cultural life of the State. As
for the first of these rights, it is to be noted that the article in point does not expressly contemplate any right to
create institutions; this prerogative, however, can be considered as subsumed within the right of indigenous
peoples to “determine their political status” that is part of their right to self-determination. Since the concept of
“institution” is not defined by the provision in point, it can be given an open-ended meaning to include the
regulation of the social, economic and political life through the laws, traditions and customs adopted or
recognized by the political and legal institutions of indigenous peoples. States have a general duty of noninterfering in the workings of these institutions, on the condition that they respect basic human rights standards.
As for the second aspect dealt with by Article 5 – i.e. the right of indigenous peoples to participate in the
political, economic, social and cultural life of the State – it is in line with the general rule of international human
rights law according to which all citizens enjoy rights of political participation on the basis of equality. The right
in point includes both a negative aspect, i.e. non-interference in its enjoyment, and a positive aspect, requiring
the State to introduce the necessary measures to guarantee the effective enjoyment of the rights of political
participation. The expression “if they so choose”, included in the text of the norm, is to be understood as
affirming the prohibition on the State to compel the participation of indigenous peoples in the political and other
spheres of the life of the State, confirming the absolute prohibition of forced assimilation under international
law.
Another provision of the UNDRIP pertinent to the present Section is Article 18, establishing that indigenous
peoples “have the right to participate in decision-making in matters which would affect their rights, through
representatives chosen by themselves in accordance with their own procedures, as well as to maintain and
develop their own indigenous decision-making institutions”. The provision in point does not command States to
ensure the participation of indigenous peoples in decision-making according to any specific procedure.
Therefore, the modalities of participation may vary according to a number of factors, i.e. the constitutional
structure of the state or the demographic characteristics of the indigenous peoples concerned. What is essential,
in any event, is that the participation of indigenous peoples in matters which would affect their rights is
effectively ensured. For participation to be effective two elements must be met. The first is of procedural
character, consisting in allowing indigenous peoples to be actually able to participate in decision-making
processes; this may require, e.g., that relevant information is made available to indigenous peoples in their own
languages, as well as that mechanisms and institutions are available for participation and indigenous peoples are
made aware of their existence. The second element is of substantive nature: the idea of effective political
participation is demonstrated through the capacity to influence the outcomes of decision-making processes. It is
finally important to stress that Article 18 recognizes a collective right of participation only; individuals belonging
to indigenous peoples enjoy more limited rights of political participation (guaranteed by international human
rights law and the law on minorities), but the right to participate in decision-making processes that affect the
rights of indigenous peoples is accorded to the group as a collectivity.
Article 18 is strictly intertwined with Article 19, which requires States to “consult and cooperate in good faith
with the indigenous peoples concerned through their own representative institutions in order to obtain their free,
prior and informed consent before adopting and implementing legislative or administrative measures that may
affect them”. The purpose of this provision is to ensure that States exercise government functions in a way that
avoids unjustified interferences in the ways of life of indigenous peoples. Like Article 18, Article 19 establishes
a collective right: the giving or withholding of consent is determined by the indigenous people (as a collectivity),
according to the rules and procedures determined by the group itself. The key element of the provision in point
rests in the obligation for States to obtain from the indigenous group concerned a consent that is free (i.e., given
without any form of coercion or undue influence), prior (i.e., given before the adoption or implementation of the
relevant measure) and informed. The latter requirement is of particular significance in order to ensure that,
before giving their consent, the community concerned is effectively aware of the possible effects that the
measure to be taken is suitable of producing with respect to its interests. The proper realization of this
requirement may imply the need that indigenous peoples have all information – made available to the peoples
concerned in a easily comprehensible form and language – that are necessary to arrive at a position on a policy
proposal. Finally, it is disputable whether the requirement for States to obtain their free, prior and informed
consent before adopting a measures that may affect them implies that indigenous peoples have a real right of
veto in relation to the adoption of the measures concerned or, rather, simply presupposes that States have only a
duty to consult in good faith with indigenous peoples with the objective of reaching a consensus. In this respect,
while the ideas of democracy and political equality of citizens would suggest that no individual or group within
the society should be provided with a veto over legislation with majority support, this conclusion is inconsistent
with the recognition of collective rights of indigenous peoples. In addition, the existence of the right of veto in
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favour of indigenous peoples seems to be confirmed by the object and purpose of UNDRIP, as shown by other
provisions included in its text,81 as well as by pertinent international practice.82
In establishing that “States shall establish and implement, in conjunction with indigenous peoples concerned, a
fair, independent, impartial, open and transparent process, giving due recognition to indigenous peoples’ laws,
traditions, customs and land tenure systems, to recognize and adjudicate the rights of indigenous peoples
pertaining to their lands, territories and resources, including those which were traditionally owned or otherwise
occupied or used”, Article 27 is another provision of the UNDRIP that is pertinent to the right of autonomy or
self-government. It is to be noted that the use of the adjective “due”, associated with “recognition”, implies that
States are not obliged to give recognition to the laws of indigenous peoples tout court, but “only” to give them
the proper or rightful recognition. In any event, as expressly stated by the last sentence of the provision in point,
“[i]ndigenous peoples shall have the right to participate” in the process aimed at recognizing and adjudicate their
rights over their lands, territories and resources.83
Article 34 UNDRIP establishes that indigenous peoples “have the right to promote, develop and maintain their
institutional structures and their distinctive customs, spirituality, traditions, procedures, practices and, in the
cases where they exist, juridical systems or customs, in accordance with international human rights standards”.
Although not expressly stated, it is implicit in this provision that States have an obligation to recognize the laws,
traditions and customs of indigenous peoples, providing they are consistent with “international human rights
standards”. The latter expression is not defined by Article 34; however, in order to understand its meaning it is
possible to rely on Article 1 UNDRIP, which, in defining the human rights to which indigenous peoples are
entitled, expressly refers to the Charter of the United Nations, the Universal Declaration of Human Rights and
international human rights law, hence including all human rights standards enshrined by the main pertinent
international treaties as well as customary international law. A more restrictive interpretation, preferable in order
to assure a wider range of cultural diversity and a parallelism with human rights obligations States are bound to
observe in the absence of treaty commitments, would conceive of the pertinent “international human rights
standards” as only those standards forming part of customary international law or inderogable human rights
treaty law.
Finally, Articles 35 and 36 are also relevant to the present Section. As for the former, in establishing that
“[i]ndigenous peoples have the right to determine the responsibilities of individuals to their communities”, it
echoes Article 9 para. 1 of ILO Convention No. 169.84 Article 36, on its part, affirms the right of indigenous
peoples, particularly “those divided by international borders, […] to maintain and develop contacts, relations and
cooperation, including activities for spiritual, cultural, political, economic and social purposes, with their own
members as well as other peoples across borders”, as well as the duty of States, “in consultation and cooperation
with indigenous peoples, [to] take effective measures to facilitate the exercise and ensure the implementation of
this right”. This provision confirms a position widely adopted by other relevant international instruments,85
aimed at avoiding the deleterious consequences that the establishment of State boundaries has on the life of
indigenous people belonging to the same cultural community that are divided by international borders. States
should therefore facilitate the contacts between these people, e.g. through recognizing the right to maintain and
develop cross-border contacts with other indigenous peoples in their domestic law as well as through taking any
other appropriate measure to facilitate such contacts, including inter-State agreements at the bilateral and/or
multilateral level (as it has happened with the Nordic Sami Convention between Finland, Norway and Sweden).
In general terms, those writers that have examined the status of the right of indigenous peoples to autonomy or
self-government under customary international law have concluded that its status of principle of general
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international law is widely confirmed by state practice86 and by the evidence of the requisite opinio juris.87 States
are therefore obliged to recognize the right of indigenous peoples to autonomy or self-government – which finds
expression in their own political and legal institutions, structured and managed in accordance with their own
laws, traditions and customs – in the context of national law. This recognition can take place either in the form of
ad hoc provisions included in the national Constitution or ordinary law (as made by a number of States,
including Bangladesh, Bolivia, Bolivia, Colombia, Ecuador, Finland, Denmark, Kenya, Mexico, Namibia,
Norway, Philippines, Sweden, and Venezuela) or through a formal treaty, agreement or constructive arrangement
between the State and indigenous people concerned affirming the right to autonomy or self-government of the
latter.88
5. Cultural Rights and Identity••
Throughout history, patterns of cultural violence against indigenous peoples have included seizure of their
traditional lands, expropriation and commercial exploitation of their cultural objects without their consent,
misinterpretation of indigenous histories, mythologies and cultures, suppression of their languages and religions
and even their forcible removal from their families and denial of their identity.89 Recent years have witnessed the
development of new practices of violating indigenous cultures; in particular, with the emergence of
‘modernisation’, States and international corporations have started expanding their activities into regions
previously considered remote and inaccessible, including many indigenous territories. While on the one hand
indigenous activism brought publicity about the occurring violations, on the other hand it renewed the interest
for acquiring indigenous arts, cultures and sciences, eventually resulting in the commercialization of indigenous
cultures. A new wave of tourism has also disrupted indigenous historical and archaeological sites. Moreover,
biotechnology and demand for new medicines have intensified the interest in traditional botanology and
medicine, resulting into misappropriation of indigenous traditional knowledge and biopiracy.90 The recognition
of the rights of indigenous peoples to determine their own identity and maintain and develop their cultures is
deeply rooted in indigenous self-determination. In recent times these principles have been the main quest of the
indigenous transnational movement, at a time when cultural rights and the protection of group identity have
become very topical in international human rights law debates.91 It is therefore of no surprise that the protection
of identity and culture are so prominent in the whole text of the UNDRIP, which is considered an important tool
for reversing the past and, in some cases, ongoing repression of indigenous identities and cultures.
Article 7 UNDRIP, after stating that “[i]ndigenous individuals have the rights to life, physical and mental
integrity, liberty and security of person”, affirms at paragraph 2 the collective right of indigenous peoples “to
live in freedom, peace and security as distinct peoples”, as well as that they “shall not be subjected to any act of
genocide or any other act of violence, including forcibly removing children of the group to another group”. The
rules set up by the two paragraphs of Article 7 correspond to well-established standards of customary
international law – as well as, in the case of the right to life, part of the prerogatives arising from the right to
physical and mental integrity (i.e. freedom from torture and similar treatment) and freedom from genocide, ius
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cogens – granted to, respectively, all individuals (paragraph 1) and peoples (paragraph 2). The meaning of the
term “genocide” is to be drawn from the 1948 UN Convention on the Prevention and Punishment of the Crime of
Genocide (Genocide Convention),92 which is universally recognized as setting up the standards defining the
characters of the crime in point under general international law. As is well known, the scope of genocide in the
1948 Convention is limited to physical and biological scope only, not including ethnocide or cultural genocide;
consistently, Article 7 UNDRIP avoids referring to other acts which indigenous peoples have often been victims
of, such as “ecocide”, i.e. “adverse alterations, often irreparable, to the environment – for example through
nuclear explosions, chemical weapons, serious pollution and acid rain, or destruction of the rain forest – which
threaten the existence of entire populations”.93 It is to be noted that, although the forcible removal of children
from a group to another group is already included in the Genocide Convention, it is also explicitly included in
Article 7, as it reflects well-documented experiences of many indigenous children who were taken away from
their families forcibly and without the consent of their parents and were adopted by non-indigenous families; an
infamous example of this practice is offered by the case of the Australia’s Stolen Generation,94 for which the
Australian government has publicly apologized in 2008.95
A separate provision of UNDRIP – i.e. Article 8(1) – affirms the right of indigenous peoples and individuals
“not to be subjected to forced assimilation or destruction of their culture”. The following paragraph requires
States to “provide effective mechanisms for prevention of, and redress for” certain acts of cultural genocide or
ethnocide, providing a list that, however, is only illustrative of the acts that constitute forced assimilation and
destruction of indigenous cultures.96 The expressions “cultural genocide” and “ethnocide” are not mentioned in
the final text of the article in point, which instead refers to “forced assimilation and destruction of their culture”.
The latter expression, however, includes all elements of ethnocide, as defined by the 1982 UNESCO Declaration
of San José, i.e. “the denial to an ethnic group of its right to enjoy, develop and transmit its own culture and its
own language, whether collectively or individually”.97 The expression in point also covers the scope that the
Secretariat of the Genocide Convention gave to cultural genocide.98
The prohibition of indigenous peoples’ forced assimilation and destruction of their culture falls within the scope
of a number of provisions included in international human rights treaties. First, it lies at the core of Article 27
ICCPR. In fact, in order for the members of minorities to be able to enjoy their culture as prescribed in Article
27, the specific characteristics of the group should not be destroyed; similarly, any action that deprives
indigenous peoples of their cultural values or ethnic identity constitutes a breach of Article 27 ICCPR. Also,
Article 1.1 of the 1966 International Convention against All Forms of Racial Discrimination99 proclaims that
any distinction, exclusion or restriction based on race that has the purpose or effect of nullifying the enjoyment
of human rights in the cultural life is prohibited. Furthermore, Article 15 of the International Covenant on
Economic, Social and Cultural Rights (ICESCR) expressly protects the right to culture.100
Two subsequent articles of the UNDRIP deal with the issue of indigenous membership, i.e. Articles 9 and 33,
which are closely related to each other. They recognize the following rights: the right of indigenous individuals
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to belong to an indigenous community or nation in accordance with the traditions and customs of the community
or nation concerned, with no discrimination of any kind arising from the exercise of such a right; the collective
right of indigenous peoples to their existence as a group, arising from the right to determine their own identity or
membership in accordance with their customs and traditions; the right of indigenous individuals to obtain
citizenship in the State where they live; and, finally, the collective right of indigenous peoples to determine the
structures and select the membership according to their own procedures.
The right of the individual to belong to an indigenous group has been one of the least controversial rights
recognised in UNDRIP, and is firmly established in international law. For example, the HRC has ruled that the
individual can be considered a member of an indigenous group irrespective of whether the State has set other
criteria for such recognition.101
The right of indigenous peoples to determine membership in their community is more controversial. It has
indeed attracted quite a lot of criticism, as there are concerns that membership rules may not comply with the
international human rights standards. However, this right is consistent with the underlying overall aim of
UNDRIP to give indigenous peoples control over the matters that affect them as much as to confirm the respect
that the international community has for indigenous identities and systems. In any case, even though Article 33
does not include any specific requirement that the right of indigenous peoples to determine their own
membership must be “in accordance with international human rights standards” (contrarily to Article 34,
concerning the right of indigenous peoples to promote, develop and maintain their institutional structures and
their distinctive customs), this condition is to be considered as an implicit requirement of all UNDRIP
provisions. In fact, Article 46(2) states that “[i]n the exercise of the rights enunciated in the present Declaration,
human rights and fundamental freedoms of all shall be respected”. Therefore, an indigenous group cannot
impose upon an individual the obligation to be indigenous. Also, the duties that an indigenous community would
require of its members must comply with international human rights standards.102 However, apart from the nonderogable rights, when different human rights are a stake simultaneously, e.g. rights of the community vs. rights
of community members, they must be properly balanced in order to ascertain how and to what extent both rights
can be accommodated, or, when this is not possible, which rights prevail over the other in the case at hand. The
need for this balance is confirmed by the wording of Article 46(2) itself, according to which:
The exercise of the rights set forth in this Declaration shall be subject only to such limitations as
are determined by law and in accordance with international human rights obligations. Any such
limitations shall be non-discriminatory and strictly necessary solely for the purpose of securing
due recognition and respect for the rights and freedoms of others and for meeting the just and
most compelling requirements of a democratic society.103
In Lovelace, the HRC confirmed that any restrictions of rights must have both a reasonable and objective
justification and be consistent with other human rights.104 As argued by Anaya, any assessment about a cultural
practice must allow a certain deference for the group’s “own interpretive and decision-making processes in the
application of universal human rights norms, just as states are accorded such deference”.105
A key provision in terms of cultural rights and identity is Article 10 UNDRIP, affirming the right of indigenous
peoples not to be “forcibly removed from their lands or territories”. This addresses the practice, quite common in
the past, of removing indigenous peoples from their territories mainly for economic and development reasons,
with tremendous consequences for their physical and cultural survival.106 Article 10 goes further than the
equivalent provision included in ILO Convention No. 169, i.e. Article 16, which establishes a general prohibition
on all removals that are not carried out in accordance with the Convention; the decision whether the removal is
necessary, however, seems to be left to the State, although it can be effectuated only “as an exceptional measure”
and, when the free and informed consent of the community concerned cannot be obtained, only by “following
appropriate procedures established by national laws and regulations, including public inquiries where
appropriate, which provide for the effective representation of the people concerned”. Article 10 UNDRIP, on the
other hand, makes the requirements to obtain “the free, prior and informed consent of the indigenous peoples
concerned” and to reach an “agreement on just and fair compensation” mandatory for the State in order to justify
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any measure of relocation. Both Article 10 UNDRIP and Article 16 of ILO Convention No. 169 provide for the
option of return, where possible.
In general terms, international law allows for the restriction of the freedom of movement and residence. For
instance, Article 12 (3) ICCPR allows restrictions “which are provided by law, are necessary to protect national
security, public order (ordre public), public health or morals or the rights and freedoms of others, and are
consistent with the other rights recognised in the present Covenant”; similar restrictions are enumerated in other
international instruments. In this respect, States tend to justify relocations of indigenous peoples on the basis of
the development of the economic life of the State. However, one has to keep in mind that the limitation clauses
of human rights must be interpreted restrictively; therefore, the mere development of the economic life of the
State does not constitute an adequate reason to bring such negative changes to a group’s life.107 This position is
confirmed by the case-law of the IACHR, which has repeatedly affirmed the right of indigenous peoples to
return to the lands they have been removed from or, when it is not possible, to receive adequate reparation.108
The core provisions of UNDRIP concerning cultural rights are undoubtedly Articles 11-13. Article 11 focuses on
the right to practise and revitalize indigenous peoples’ cultural traditions and customs (including “the right to
maintain, protect and develop the past, present and future manifestations of their cultures, such as archaeological
and historical sites, artefacts, designs, ceremonies, technologies and visual and performing arts and literature”)
and customs. Article 12 affirms the rights of indigenous peoples “to manifest, practise, develop and teach their
spiritual and religious traditions, customs and ceremonies”; “to maintain, protect, and have access in privacy to
their religious and cultural sites”; “to the use and control of their ceremonial objects”; as well as “to the
repatriation of their human remains”. Finally, Article 13 focuses on the indigenous intangible heritage, stressing
that “Indigenous peoples have the right to revitalize, use, develop and transmit to future generations their
histories, languages, oral traditions, philosophies, writing systems and literatures, and to designate and retain
their own names for communities, places and persons” (paragraph 1) and requiring States to “take effective
measures to ensure that this right is protected” and “to ensure that indigenous peoples can understand and be
understood in political, legal and administrative proceedings, where necessary through the provision of
interpretation or by other appropriate means”. The right to culture and its importance for the identity and the
development of individuals and communities is widely recognized by international treaties109 and jurisprudential
or para-jurisprudential practice.110 However, in the event that a conflict arises between the collective right of
indigenous peoples to control their cultures and individual rights over the products of such cultures (also in
favour of non-indigenous persons, e.g. the right of all individuals to enjoy the benefits of scientific and medical
progress), a balance is to be drawn in light of the specific situation of the instant case, giving particular weight to
the fact that culture is an essential feature of the identity of indigenous peoples.
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Another provision relevant to this Section is Article 31 UNDRIP, affirming the right of indigenous peoples “to
maintain, control, protect and develop”: their cultural heritage, traditional knowledge and traditional cultural
expressions; the manifestations of their sciences, technologies and cultures, “including human and genetic
resources, seeds, medicines, knowledge of the properties of fauna and flora, oral traditions, literatures, designs,
sports and traditional games and visual and performing arts”; as well as, “their intellectual property over such
cultural heritage, traditional knowledge, and traditional cultural expressions”. States must take effective
measures to recognize and protect the exercise of these rights “[i]n conjunction with indigenous peoples”. The
most notable feature of this provision is probably the comprehensiveness of the concept of “cultural heritage”, as
encompassing “everything that belongs to the distinct identity of a people and which is theirs to share, if they so
wish, with other peoples”.111 Article 31 UNDRIP moves forward with respect to the traditional approach of
international law concerning the right to take part in cultural life (provided for, inter alia, by Article 15(1)
ICESCR) and the protection of the economic aspects of cultural productions (particularly intellectual property
rights); the right of indigenous peoples to maintain, control, protect and develop their cultural heritage is in fact
to be conceived under a holistic and spiritual perspective and safeguarded accordingly as an essential element of
indigenous peoples’ identity as well as an indispensable prerequisite for the actual realization of their collective
and individual rights.
Finally, Article 34 UNDRIP stresses that indigenous peoples have the right to “promote, develop and maintain
their institutional structures and their distinctive customs, spirituality, traditions, procedures, practices”, as well
as their juridical systems or customs, “in accordance with international human rights standards”. The latter
expression overlaps with the general human-rights-based “limitation clause” included in Article 46(2) UNDRIP,
already referred to supra in this Section. The right affirmed by Article 34 finds confirmation in several
provisions included in human rights treaties, e.g. Article 27 ICCPR, Article 2(2) of the International Convention
against All Forms of Racial Discrimination112 and Article 22 ACHPR, according to which all peoples “have the
right to their economic, social and cultural development with due regard to their freedom and identity and in the
equal enjoyment of the common heritage of mankind”.
6. Land Rights♦
Traditional lands, territories and resources are of existential importance to indigenous peoples.113 As the InterAmerican Court of Human Rights has stressed,
the close ties of indigenous peoples with the land must be recognized and understood as the
fundamental basis for their cultures, their spiritual life, their integrity, and their economic
survival. For indigenous communities [their relationship with] the land is not merely a matter of
possession and production but a material and spiritual element, which they must fully enjoy […]
to preserve their cultural legacy and transmit it to future generations.114
The UNDRIP provisions on lands, territories and resources were fought for, in effect, over many centuries, and
blood and tears were spilled in the process. Along with the right to self-determination, they are the most
important and contested provisions in the Declaration, and are the most explicit and comprehensive in
international law in comparison with other pertinent instruments. There were no amendments to the lands,
territories and resources provisions in the UNDRIP during the final and particularly contested year of
negotiations in the General Assembly between October 2006 and September 2007, while there have been, for
example, amendments to the self-determination provisions. This reflects the level to which the land rights
provisions were accepted by the international community. However, three apparent ambiguities underlie the
Declaration’s lands, territories and resources articles.
First, there is no accepted definition of indigenous peoples’ lands, territories and resources in international law.
While international and domestic jurisprudence evidences a trend to include indigenous peoples’ relationships
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with lands, territories and resources as “property” under international and domestic law,115 it has been difficult to
use non-indigenous languages and legal texts to fully and accurately describe those relationships. Indigenous
peoples have objected to terms such as property, ownership, control and possession – also in associated verbal
forms – because they do not always adequately explain what many perceive as, for example, a personal
affiliation with an ancestor, relative or deity. The terms “owned, occupied or used” were employed in UNDRIP
for the pragmatic reason of the need for some expression. Indigenous peoples have also found problematic
concrete terms such as lands, territories and resources, which unemotively express what many indigenous
peoples understand as Mother Earth. Thus, indigenous peoples’ “lands, territories and resources” must be
interpreted broadly, consistently with their own understanding of “the whole of the symbolic space in which a
particular indigenous culture has developed, including not only the land but also the ‘sacred landscape’ that
corresponds to their world view”.116
Second, indigenous peoples’ right to lands, territories and resources that they continue to possess and control is
now recognized as a matter of general international law. At the same time, the extent of indigenous peoples’
rights to lands, territories and resources that they traditionally possessed and controlled, but no longer possess
and control, is apparently less clear, especially when those lands, territories and resources are now owned, as a
matter of State law, by non-indigenous individuals or other indigenous groups. Unlike the strong lands,
territories and resource rights of indigenous peoples who were able to retain their lands, indigenous peoples who
have lost their lands have weaker claims to their lands under the UNDRIP,117 being further penalized for the
injustice they suffered from the original loss of their lands. However, this anomaly has been addressed in the
Declaration negotiations through the inclusion of Article 27 to require that States establish processes to
adjudicate disputes over indigenous peoples’ lands, territories and resources rights, including those traditionally
owned, occupied or used. In addition, the scope of application of the right to redress contemplated by Article 28
UNDRIP for the lands of which indigenous peoples have been deprived also extends to situations occurred in the
past.118 An equitable interpretative approach to international human rights, coupled with one that emphasizes the
indigenous peoples’ right to self-determination, commands that a robust interpretation be given to all indigenous
peoples’ rights to lands, territories and resources, including to the lands, territories and resources indigenous
peoples no longer possess.
Third, in some cases the extent of indigenous peoples’ rights to their natural resources remains contested and the
UNDRIP provisions do not wholly clarify relevant international law. However, the rights of indigenous peoples
over the said resources are strongly reinforced by the fact that the latter usually represent an essential element of
these peoples’ cultural identity.
Article 10 UNDRIP prohibits the forcible removal of indigenous peoples from their lands or relocation without
their free, prior and informed consent and agreement on just and fair compensation including, where possible,
the option of return. The tense of the verbs in this article, as well as its context, suggest that it relates only to
proposed removals or relocations post the adoption of the Declaration, not applying retrospectively. However,
evolving international law, influential under a pragmatic interpretative approach, suggests that indigenous
peoples continue to have rights to their lands, territories and resources from which they been removed in the past
providing that lands are not yet in the ownership of third parties who acquired their title through good faith
processes. Contentious issues arising during negotiations on Article 10 included the appropriate exceptions, if
ever, to the prohibition against removal and relocation without consent. The wording ultimately agreed upon
clearly provides a blanket prohibition on removal and the requirement of consent for relocation. This
interpretation is reinforced by a comparison to wording from analogous provisions in the ILO Convention 169,
which permit relocation without consent as an exceptional measure, and the practice of the CERD.119 The lack of
express exceptions in Article 10 may not, however, prevent removals or relocations in cases of necessity or force
majeure, permissible under international law generally. Indeed, exceptions for rather unlikely events such as
“war and catastrophe” were presaged by some States during the travaux préparatoires.120 Emerging international
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law from the UN, Inter-American and African human rights systems, as well as, increasingly, domestic law,121
reflect the normative agreement reached in Article 10 in that they also require legal security of indigenous
peoples’ lands, territories and resources.
Article 25 UNDRIP affirms the right of indigenous peoples to “maintain and strengthen their distinctive spiritual
relationship with their traditionally owned or otherwise occupied and used lands, territories, waters and coastal
seas and other resources and to uphold their responsibilities to future generations in this regard”. This provision
clearly applies to lands, territories and resources that indigenous peoples owned, occupied and/or used
historically, even if they no longer own, occupy or use them at present, and speaks of the right to maintain and
strengthen their spiritual relationship with those lands. The significant difference between the Declaration text as
adopted by the General Assembly and the one initially drafted was that the reference to indigenous peoples’
“material” relationship to historically owned, occupied and used lands was dropped at the insistence of States.
They were concerned to protect, amongst other matters, the rights of non-indigenous citizens where they legally
own, occupy or use the lands today. It is difficult to state with certainty the activities indigenous peoples are
entitled to undertake, under Article 25, on or associated with the historically owned, occupied or used lands,
territories and resources with which they have a spiritual relationship. In some cases, access over the lands,
territories and resources will be essential, as well as prohibitions on access to others. Context, taking into
account the spiritual relationship in question, will determine much, and indigenous peoples’ perceptions should
matter most. States may seek to limit the full extent of Article 25 in the interests of non-indigenous individuals’
human rights, under Article 46(2) UNDRIP, but only to the extent they meet the criteria set in this Article.
Article 26 is arguably the most important provision of the UNDRIP dealing with lands, territories and resources.
The most contentious paragraph, Article 26(1), expresses the general right of indigenous peoples to lands,
territories and resources which they have traditionally owned, occupied or otherwise used or acquired in the past,
while Article 26(2) expresses their right to own, use, develop and control the lands, territories and resources they
possess currently. The least contentious third paragraph expresses States’ obligations to “give legal recognition
and protection to these lands, territories and resources”, which applies the rights under both paragraphs 26(1) and
26(2). Article 26(3) goes on to make clear that “State recognition shall be conducted with due respect to the
customs, traditions and land tenure systems of the indigenous peoples concerned”.
An ordinary interpretation of Article 26(1) suggests that indigenous peoples have expansive rights to the lands,
territories and resources they once owned, occupied and/or used but have now lost, especially as there is no
express limitation on the right within the paragraph itself. Moreover, read in the light of Article 25, it is clear that
the right to those lands, territories and resources now lost must exceed the maintenance and strengthening of
indigenous peoples’ spiritual relationship with such lands; otherwise Article 26(1) would be redundant. This
conclusion is reinforced by the wording of Article 28, which, as previously emphasized, provides for a right to
redress in favour of indigenous peoples also for the taking of their lands occurred in the past. A purposive
interpretation of Article 26(1) leads to a similar conclusion, as it demands that the right to historically “lost”
lands, territories and resources be robust, given the oftentimes glaring unfairness and discrimination that has led
to indigenous peoples’ loss of their lands, territories and resources. On the other hand, in consideration of the
express reference to ownership in relation to lands currently possessed in Article 26(2) together with the
inclusion of Article 27 as a trade-off for deleting the reference to ownership in relation to lands not still
possessed by indigenous peoples, the interpretation that the right to lands “lost” under Article 26(1) may be less
than full ownership could be advanced.
As for Article 26(2), an ordinary and purposive reading of it unambiguously expresses indigenous peoples’ right
to own, use, develop and control the lands, territories and resources that they possess, including communallyheld lands, territories and resources under indigenous customary norms. Article 26(2) is confirmed in, and
reflects, a vast range of other international instruments, such as ILO Convention 169, and developed
jurisprudence, including that of the Inter-American Commission and IACHR,122 the ACHPR,123 the UN Human
Rights Council, the HRC,124 the CERD,125 UN experts,126 UN Special Rapporteurs on indigenous peoples’
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related issues,127 ILO adjudicatory bodies and, in many cases, domestic law. Indeed, today the right in point can
be reasonably considered as being part of customary international law, as evidenced by extensive and consistent
state practice as well as opinio juris, especially in Latin America,128 but also in former Anglo-Commonwealth
colonies.129 This practice also supports the Article 26(3) State obligations to legally demarcate and delimit
indigenous peoples’ land rights. The most contentious interpretative difficulties associated with the application
of Article 26(2) include questions about the extent of control indigenous peoples must have over lands, territories
and resources to be considered to possess them. For example, do indigenous peoples have full Article 26(2)
rights over lands, territories and resources they utilize only periodically? Do indigenous peoples possess
resources they are unable to access but that reside within their lands and territories, and despite State assertions
of ownership of minerals, oil and gas? International law is increasingly supporting (either directly or indirectly)
positive answers to these questions, such as that expressed by the IACHR in the Saramaka decision, where it
held that the Saramaka peoples have the right to resources used by them and on which they rely on for their
physical and cultural survival.130
Article 27 UNDRIP requires States to establish and implement processes recognizing and adjudicating the rights
of indigenous peoples to their lands, territories and resources, including those that were traditionally owned or
otherwise occupied or used. It includes requirements that the process be fair, independent, impartial, open and
transparent as well as inclusive of indigenous peoples and that it gives due recognition to indigenous peoples’
laws, traditions, customs and land tenure systems. A purposive interpretation of Article 27 (and Article 28)131
indicates that such processes should generously address indigenous peoples’ rights to lands, territories and
resources lost to them in the past. Moreover, Article 27 is considerably more demanding than equivalent
provisions in ILO Convention 169, also in its requirements for fairness, independence, impartiality and
transparency, illustrating a deliberate attempt on the part of the UNDRIP drafters to create a robust right. There
is some evidence of domestic attempts to implement processes to recognize and adjudicate indigenous peoples’
rights to their lands, territories and resources,132 which suggests the evolution of customary international law in
this field.
According to Article 29(1) UNDRIP, indigenous peoples have the right “to the conservation and protection of
the environment and the productive capacity of their lands or territories and resources”; in this respect, States are
required to “establish and implement assistance programmes for indigenous peoples for such conservation and
protection, without discrimination”. The ensuing paragraph affirms that States must take “effective measures to
ensure that no storage or disposal of hazardous materials shall take place in the lands or territories of indigenous
peoples without their free, prior and informed consent”. Finally, Article 29(3) contemplates the duty of States to
“take effective measures to ensure, as needed, that programmes for monitoring, maintaining and restoring the
health of indigenous peoples, as developed and implemented by the peoples affected by such materials, are duly
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implemented”. There are few overly ambiguous components in Article 29, as is reflected by the relatively few
changes made to these paragraphs during negotiations from 1993 until 2007. States attempted to lessen their
obligation to provide “assistance” to indigenous peoples for the conservation and protection and productive
capacity of their lands, territories and resources by changing the language to “assistance programmes”, although
the impact of this change is linguistically and practically minimal. Moreover, it must be borne in mind that States
have environmental obligations generally under international law.
Article 30(1) UNDRIP sets out a general prohibition against military activities on indigenous peoples’ lands and
territories, with three exceptions: where it is justified by a significant threat to a relevant public interest, or it is
agreed to, or requested by, the relevant indigenous peoples. Article 30(2), applicable to all three of the
exceptional circumstances in Article 30(1), requires States to undertake effective consultation with indigenous
peoples, including through representative institutions, prior to using their lands or territories for military
purposes. It functions as an additional condition, which must be met before military activities can be conducted
under any of the Article 30(2) exceptions on indigenous peoples’ lands and/or territories. The use of indigenous
peoples’ lands and territories for military activities is a contentious issue on the international legal plane, seen in,
for example, complaints to UN treaty bodies and to the Inter-American human rights system, which have upheld
indigenous peoples rights to their lands and territories.133 States unsuccessfully expressed their desire to be
unfettered in their military activities on indigenous peoples lands in both UNDRIP negotiations and in their
explanations of vote.
Finally, according to Article 32(1) UNDRIP indigenous peoples have the right to determine and develop
strategies for the development or use of their lands, territories and other resources. In accordance with Article
32(2), States must consult and cooperate with indigenous peoples in order to obtain their free and informed
consent prior to the approval of any project affecting their lands or territories and other resources, particularly in
connection with the development, utilization or exploitation of mineral, water or other resources. Under Article
32(3) States must provide effective mechanisms for just and fair redress for any Article 32(2) activities and
appropriate measures must be taken to mitigate adverse environmental, economic, social, cultural or spiritual
impact. While a relatively straightforward interpretation of Article 32(1) is possible, the language used, and
meaning of, Article 32(2) is controversial, reflected in the failure of the 1995-2006 WGDRIP to achieve
consensus and ongoing jurisprudential attention to the meaning of free, prior and informed consent. Article 32
was contentious because it brings to the fore some of the most pressing contemporary concerns for indigenous
peoples: competing States’ and indigenous peoples’ claims to natural resources. Many States legally assume
national ownership, or at a minimum control, over natural resources, contrary to indigenous peoples’ claims to
ownership and control, and seek to exploit indigenous peoples’ resources, sometimes with the help of private
corporations. The tensions behind Article 32(2) led to the somewhat confusing incorporation of State
consultation obligations, usually somewhat lesser than the need for consent, together with a requirement to
obtain indigenous peoples’ free, prior and informed consent. The linguistic opacity over whether indigenous
peoples’ consent is always absolutely necessary before proceeding to resource projects, or must only be sought,
is largely answered by the negotiating history. The Chair of the WGDRIP, in coming up with compromise
language ultimately accepted by the General Assembly, rejected language that States only “seek” indigenous
peoples’ consent, instead opting for the “obtain” requirement. However, some States – namely New Zealand,
Australia, Canada, Sweden and Columbia – also expressly rejected any interpretation of Article 32(2) that would
give indigenous peoples a veto over national resource development in their explanation of vote. Numerous
international bodies have been engaged in jurisprudentially influential activity to elaborate on the meaning of
free, prior and informed consent, such as the IACHR,134 the ACHPR,135 the UN Human Rights Council,136 the
Special Rapporteur on the human rights and fundamental freedoms of indigenous peoples and the UN Permanent
Forum on Indigenous Issues.137 It has become clear that all consultation should be undertaken with the objective
of obtaining indigenous peoples’ free, prior and informed consent and that, especially in cases of large-scale
development or investment projects that would have a major impact on indigenous peoples’ territories, consent is
necessary. Moreover, consultation must be undertaken in good faith, with the participation of indigenous
representatives, and the State must provide all relevant information well in advance of the decision-making
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process.138
7. Education and Media♦♦
The rights of indigenous peoples re education and media are contemplated by three independent, yet interrelated
articles of UNDRIP: Articles 14, 15 and 16. These articles realize some of the basic purposes and principles of
UNDRIP, as articulated in its Preamble. They include, inter alia, the need to address “historical injustices”
(including “doctrines, policies, and practices” that promote “superiority of peoples or individuals”), to respect
and promote cultural “diversity and richness,” to ensure that “indigenous families and communities retained
shared responsibility for the upbringing, training, education and well-being of their children,” and to reaffirm
“the fundamental importance of the right of self-determination of all peoples”.
Article 14 articulates individual and collective rights to education. This includes the right of indigenous peoples
to develop and control educational systems that are consistent with their linguistic and cultural methods of
teaching and learning. It also includes the right of indigenous individuals to have access to these or other
similarly situated educational systems or programs. In addition to promoting and protecting indigenous ways of
learning and teaching, the article in point articulates a more general right of non-discriminatory access to all
levels and forms of education within the State, thereby ensuring that indigenous pupils are placed on an equal
footing with non-indigenous pupils. Finally, it ensures that any action that a State takes with respect to the
education of indigenous individuals is done in partnership with indigenous communities.
The first paragraph of Article 14139 is most importantly an expression of self-determination in education. Both
UN human rights covenants refer to the right of all peoples to “freely determine their political status” as well as
to “freely pursue their economic, social and cultural development”.140 Education is a key aspect of a people
“freely” determining and achieving these ends. Article 14(1) involves two aspects of self-determination: the first
is the right of indigenous peoples to be in charge of the creation and control of any new schools serving their
communities, as well as the right to take over the management of schools already in existence in their
communities; secondly, paragraph (1) recognizes the right of indigenous peoples to provide an education in their
indigenous languages and within their indigenous cultures. The language of Article 14(1) includes both the right
to develop and maintain non-governmental schools, as well as exercising control and authority over the creation
and control of government-funded schools serving indigenous communities.
Article 14(2) is specifically related to the right of non-discrimination in all levels and forms of education offered
by the State. In doing so, it does not merely comprise the right of indigenous pupils to attend any and all existing
State schools. Rather, indigenous pupils have the right to receive education to the same extent and of the same
quality as non-indigenous pupils. This implies that, because different pupils have different backgrounds and
needs, schools that offer exactly the same services to all pupils do not necessarily produce the result of placing
all individuals on an equal footing once their education is completed. Therefore, State responsibility toward
indigenous peoples does not end with merely facilitating the unrestricted admission of indigenous pupils to all
existing State schools. Rather, education must “adapt” to the particular needs and best interests of each child.141
In order to truly eradicate discrimination and provide indigenous students with “the opportunity to acquire
education at all levels on at least an equal footing with the rest of the national community”,142 States need to
ensure that State-funded education is tailored to “enable and assist” indigenous pupils to enjoy the benefits of
education to the same extent as other pupils.143 Therefore, the focus under paragraph (2) is on “eliminat[ing] […]
inequalities in educational outcomes for [indigenous] children and young people”.144 The meaning of the term
“equal opportunity” is not necessarily limited to a student having an equal chance at competing for a slot in a
school or within the educational system as a whole, but rather that the schooling provided to this student equips
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her to succeed in society to the fullest extent of her potential.145 Thus, in order to meet the goals of preparing
indigenous pupils for a blended way of life that allows them to function in and (if necessary) outside of their
indigenous communities, State curricula will need to incorporate indigenous ways of knowing and learning in
addition to general knowledge and skills needed for survival outside of the indigenous community.146
Accordingly, non-discrimination in the education of indigenous pupils includes at minimum curricula and
teaching methods relevant to and consistent with the cultural and linguistic needs and concerns of students and
their families.
The third and final paragraph of Article 14 requires States to take affirmative steps to ensure that the full right of
education is fulfilled with respect to indigenous peoples and individuals. Thus, paragraph (3) of Article 14
represents the practical application of the first two paragraphs. First, it requires that States take affirmative action
to ensure that indigenous pupils have access to linguistically and culturally appropriate education. Second, any
action that States take relating to the education of indigenous individuals must be in partnership with the affected
communities. This would include such things as consulting with indigenous communities on the development
and planning of new educational programs in the wider educational system, as well as the development of
educational programs and systems within the communities themselves.
Article 15 overlaps with Article 14 in that it speaks about the elimination of inaccurate, prejudicial, and distorted
information in textbooks and other educational materials. In particular, it states that indigenous peoples have the
right to have “their cultures, traditions, histories, and aspirations […] appropriately reflected in education”.
Similar to Article 14, States are required under Article 15 to work with indigenous peoples not only to combat
prejudice and discrimination in education, but to actively develop educational tools that “promote tolerance,
understanding, and good relations among indigenous peoples and all other segments of society”. Article 15
extends this duty of non-discrimination and promotion of cultural pluralism to all public information, not just
educational materials.
The right to the dignity and diversity of culture, as articulated in Article 15, encompasses more than the right of
peoples to practice and transmit their customs, traditions, and belief systems to future generations. It is an
acknowledgement that “all peoples and individuals constitute one human family, rich in diversity” and that this
diversity should be protected and promoted in schools and other informational settings.147 Thus, education and
information are seen as two key means of achieving important cultural diversity rights for indigenous peoples.
However, Article 15 goes one step further, pairing the language of rights with a movement to identify and
advance mutual interests among indigenous peoples and other segments of society. In this respect, education,
media and other sources of information are primary means by which non-discrimination, tolerance,
understanding and good relations between and among societal groups can be promoted. Chief Justice Yazzie, of
the Navajo Supreme Court, perhaps summed it up best when he said “[i]f we do not understand each other, if we
do not know the culture or the history of each other, it is difficult to see the value and dignity of each other
societies”.148
Article 16 UNDRIP articulates a right to media within the context of such international human rights rules as
freedom of expression, access to information and non-discrimination. Within these well established norms,
States have a duty to ensure that indigenous cultural diversity is duly reflected in non-indigenous media. Since
media is one primary way in which information concerning indigenous peoples is conveyed to other sectors of
society, it serves as an important link to a State’s duty of non-discrimination and the promotion of cultural
pluralism – through the preservation and transmission of indigenous language and culture – under Article 15.
Moreover, consistent with the self-determination principle, indigenous peoples have the right to establish their
own media in their own language and the corollary right of non-discriminatory access to all forms of nonindigenous media. These aspects of Article 16 are consistent with Article 14 in that they ensure access to
culturally relevant information and help to promote and protect indigenous languages and cultures. Article 16 is
thus a necessary mechanism to guarantee that the human rights of indigenous peoples are respected. Media, as
the most ubiquitous means of mass communication, is the conduit through which all peoples exercise the right to
freedom of expression and right to information. And, as such, the development of indigenous media is essential
to and inseparable from indigenous peoples’ enjoyment of freedom of expression and right to information.
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Media has a crucial role in combating discrimination. For decades, radio, television, print media, music and all
of the many other forms of media have been dominated by non-indigenous voices to the exclusion to indigenous
voices. Furthermore, media has been utilized by both State and private actors to promote assimilation of
indigenous peoples with the resulting marginalization of indigenous communities. Such discriminatory practices,
whether deliberate or not, have significantly undermined indigenous cultural integrity, language and selfdetermination. In order to redress these past and in some cases ongoing discriminatory practices, indigenous-run
media must be supported and nurtured.
All the three articles in point reflect themes prevalent throughout the UNDRIP, such as the understanding that
universal human rights extend to both the individual and the collectivity. Moreover, these three articles suggest
an important interpretation of “rights” in which the ideas of equality and access in education and media within a
State is consistent with indigenous peoples’ rights to different ways of knowing and learning and speaking.
States are duty bound not only to respect these differences, but to actively promote tolerance and understanding
of these differences throughout societies generally. At the same time, all the three articles are aimed at correcting
injustices against indigenous peoples in terms of their treatment in the educational process, in the media, and in
the wider society generally. Throughout history, education of indigenous peoples has been used by many
countries as a tool of forced assimilation and cultural destruction; also, stereotypic and even racist portrayals of
indigenous peoples have been perpetuated throughout non-indigenous societies in the media and elsewhere,
often backed or tacitly approved by governments themselves. Thus, the articles in point take on a special
meaning and purpose in terms of redressing wrongs (such as forced assimilation or discrimination in education,
media, and public life), as well as repairing, restoring, and strengthening indigenous communities and cultures.
In recent times, even well before the adoption of the UNDRIP, a number of countries have adopted legislation
and established programmes that are consistent with the provisions of Articles 14, 15 and 16. Several Latin
American States, including Argentina,149 Brazil,150 Colombia,151 Ecuador,152 Guatemala,153 Mexico,154 Panama155
and Venezuela156 have recognized either the right to inter-cultural and/or bilingual education or to education in
the mother tongue for indigenous peoples in their constitutions. Bolivia, being the first country to incorporate the
provisions of the UNDRIP into national law,157 has followed the same approach, although the right of national
indigenous peoples to receive education in their mother tongue was contemplated earlier. Similar rules are
contemplated – if not at the constitutional level – by the legislations of, inter alia, Australia,158 Japan,159
Malaysia,160 Nepal,161 New Zealand,162 Taiwan163 and the United States.164 Furthermore, a number of countries,
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including New Zealand, Tanzania and Uruguay, have developed ad hoc media networks specifically addressed to
indigenous peoples.
8. Social and Economic Improvement Rights♦♦♦
For many of the world’s indigenous peoples the impact of colonialism and the consequent loss of autonomy and
independence has resulted in their economic exploitation and marginalisation. The loss of control over their
resources, the exploitation of those natural resources in ecologically unsustainable fashion, the often brutal and
forced use of indigenous labour including systematic abuse of child labour, and similar forms of discriminatory
and demeaning behaviours by settlers, authorities and companies have led to economic impoverishment and
social harm. The situation is captured in many countries by indicators that measure the gap between economic
and social outcomes for indigenous peoples as against the majority of the population. Such gaps cannot only be
explained in terms of differing aspirations and a lesser emphasis on material outcomes. They are indicators of
real poverty and social distress. In particular, significantly lower life expectancy, low educational attainment,
high rates of criminalization, and significant problems such as alcohol and substance abuse and domestic
violence are indicators of social harm and dysfunction.
The Preamble to the UNDRIP recognises the historic roots of the economic and social problems confronting
indigenous societies, expressing the concern that
indigenous peoples have suffered from historic injustices as a result of, inter alia, their
colonisation and dispossession of their lands, territories and resources, thus preventing them from
exercising, in particular, their right to development in accordance with their own needs and
interests.165
However, the positive developments whereby indigenous peoples are taking back into their own hands the task
of development are also noted, including economic and social development. Therefore, the Preamble welcomes
“the fact that indigenous peoples are organising themselves for political, economic, social and cultural
enhancement and in order to bring to an end all forms of discrimination and oppression wherever they occur”.166
UNDRIP’s provisions on socio-economic rights are intensely related to articles concerning other topics. In
particular, there is a clear inter-relationship between the articles dealt with in the present Section and those
concerning development and international cooperation,167 to the extent that one set of rights strengthens the
objectives of another set. Consequently, it would be advisable to read these two sets of articles together.
The main provisions of UNDRIP concerning economic and social rights are contained in Articles 17, 21, 22 and
24, even though the rights in point are also covered in certain respects by a number of other articles of the
Declaration. In general terms it is to be noted that the provisions just listed, typically, contain both negative
norms, in particular those prohibiting discriminatory practices, and positive or aspirational provisions looking to
constructive outcomes. The latter aspect is captured in characterising the relevant articles as “social and
economic improvement rights”.
Article 17 UNDRIP deals with labour rights. It represents a particularly important provision, given the central
place that the exploitation of indigenous labour has played in the experiences of indigenous peoples since the
spread of western colonialism into the New World in the 15th and 16th centuries. It is also a very strong article in
the sense of its undoubted status as reflecting well established international law, especially for the reason that the
principles established therein are mainly directed toward ensuring protection for certain basic rights at work of
indigenous individuals, who – as human beings – are ipso facto entitled to all human rights established by
international law. In particular, the sentence included in paragraph 1 of Article 17, in affirming that
“[i]ndigenous individuals and peoples have the right to enjoy fully all rights established under applicable
international and domestic labour law”, is characterized by a sort of tautological formulation; in fact, to the
extent that certain labour rights are recognized by relevant law in favour of individuals, they automatically apply
to indigenous individuals as well. Apparently less clear is the reference to “peoples” in this provision. In reality,
certain international labour standards are directly or indirectly addressed toward protecting communities. For
example, Article 20 of ILO Forced Labour Convention No. 29 of 1930168 affirms that “[c]ollective punishment
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laws under which a community may be punished for crimes committed by any of its members shall not contain
provisions for forced or compulsory labour by the community as one of the methods of punishment”.169
Similar considerations can be developed with respect to paragraphs 2170 and 3171 of Article 17, with respect to
which little doubt exists that they reflect well-established international law. As regards paragraph 2, it is to be
noted that the requirement that these measures are taken “in consultation and cooperation with indigenous
peoples” is clearly an application of the rights to self-determination and autonomy.172
Article 21(1) UNDRIP affirms the right of indigenous peoples, without discrimination, to the improvement of
their economic and social conditions in the areas, inter alia, “of education, employment, vocational training and
retraining, housing, sanitation, health and social security”. It represents a key provision with respect to the topic
of the present Section, in light of the fact that it is exactly the lack of these rights and the disadvantaged status of
indigenous peoples in regard to these rights that are at the forefront of concern with the situation of indigenous
peoples. For too long, indigenous peoples have been discriminated against in these central issues. The realization
of the right in point is essential in order to ensure the well-being and a fully dignified quality of life in favour of
indigenous peoples. Paragraph 2 of Article 21 requires States to “take effective measures and, where appropriate,
special measures to ensure continuing improvement of their economic and social conditions”; in this regard,
particular attention is to be paid “to the rights and special needs of indigenous elders, women, youth, children
and persons with disabilities”. As with the labour rights encompassed in Article 17, the economic and social
rights contained in Article 21 are embedded in virtually all relevant international law instruments, including but
not limited to the ICESCR.
Article 22 UNDRIP takes the identification of the special needs of certain vulnerable groups within indigenous
society – i.e. “elders, women, youth, children and persons with disabilities” – a little further, stressing that these
needs must be the object of special attention in the implementation of the Declaration. Special concern is
expressed by Article 22(2) with respect to the need of taking special measures “in conjunction with indigenous
peoples, to ensure that indigenous women and children enjoy the full protection and guarantees against all forms
of violence and discrimination”. The purpose of this article is clearly to emphasize a principle that is
undoubtedly part of general international law irrespective of its reiteration in the text of the UNDRIP, that is the
right of the specially vulnerable sectors of the society to enjoy special measures of protection. Paragraph 2, in
particular, even though in technical terms could be considered redundant as its content is already covered by
paragraph 1, is particularly significant in putting the spotlight on a historical shame that has upset indigenous
peoples along the last five centuries, i.e. racism-based violence and discrimination.
Article 24 UNDRIP has a twofold value. First, it is particularly concerned with health as a key determinant of
social well-being; this concern is expressed by a number of sentences included both in paragraph 1 (“Indigenous
peoples have the right […] to maintain their health practices”; “Indigenous individuals also have the right to
access, without any discrimination, to all social and health services”) and paragraph 2 (“Indigenous individuals
have an equal right to the enjoyment of the highest attainable standard of physical and mental health”). In this
respect, according to paragraph 2, States “shall take the necessary steps with a view to achieving progressively
the full realization of this right”. In addition, the provision in point expresses a fundamental cultural right of
indigenous communities, i.e. their “right to their traditional medicines and to maintain their health practices,
including the conservation of their vital medicinal plants, animals and minerals”. Therefore, in addressing an
essential element of indigenous cultural identity, Article 24 complements with Article 31, concerning the right of
indigenous peoples to maintain, control, protect and develop their cultural heritage, traditional knowledge and
traditional cultural expressions.173
In conclusion, even though economic and social improvement rights are usually not considered to be as
important as some other sets of rights, in particular civil and political rights, for indigenous peoples the
recognition, promotion and realization of socio-economic rights is central to reverse the past trend characterized
by the innumerable and terrible injustices they have suffered as well as the ongoing consequences in economic
deprivation and marginalisation and in social problems and disadvantage. In addition, they represent essential
requisites for both the improvement of social and economic conditions of indigenous peoples as well as for their
rights to self-determination and non-discrimination to be effective.
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9. Treaty Rights+
Article 37 UNDRIP states that “Indigenous peoples have the right to the recognition, observance and
enforcement of treaties, agreements and other constructive arrangements concluded with States or their
successors and to have States honour and respect such treaties”, as well as that nothing in the Declaration “may
be interpreted as diminishing or eliminating the rights of indigenous peoples contained in treaties, agreements
and other constructive arrangements”. The provision has clearly been inspired by the ignoble practice regularly
repeated in the past by several States of concluding treaties with indigenous peoples and subsequently
disregarding them as soon as their interest in respecting the treaty obligations laid down. The comprehensible
frustration of indigenous peoples for such a reality was epitomized by the renowned “Trail of Broken Treaties
March”, the major Native American reaction against the US government’s systematic breaking of treaties, held
in Washington, DC in 1975.174
The practice just referred to, however, has been significantly different in the various States that have developed
the practice of concluding treaties with indigenous peoples. For this reason, three case-studies will be considered
in the present Section – i.e. Canada, New Zealand and the United States of America – in order to demonstrate
how the said practice has evolved in different national contexts. However, it is important to stress that Article 37
has far more extensive relevance than just among these three States. European powers negotiated many treaties
with indigenous peoples in many other regions. Great Britain, for example, negotiated treaties in its colonies in
West Africa, in India and in what is now Malaysia, and elsewhere. Spain also negotiated treaties in parts of Latin
America.
Lest it be thought that indigenous treaties are tied solely to the era of colonization, it must be stressed that treaty
making remains very active in some jurisdictions. Canada has negotiated nineteen new treaties since 1975 while
the Maori and the New Zealand government have achieved a number of treaty settlements to remedy breaches of
the treaty of Waitangi over the past two decades.
Article 37 also encompasses “agreements and other constructive arrangements”. These words can include recent
developments in both nations without a history of treaties (e.g. Indigenous Land Use Agreements (ILUAs) under
the Native Title Act (NTA) with Australia) as well as those who have a treaty relationship (e.g. treaty settlements
in New Zealand since 1992), so long as the agreements include the State as a signatory and not solely private
individuals or corporations (thus, many ILUAs in Australia may not obtain UNDRIP protection as they are
between traditional owners and mining companies or pastoralists). Implementation of recent indigenous rights
jurisprudence can itself lead to agreements that obtain the benefit of Article 37 protection.175
Canada
Treaty-making has provided the primary vehicle for fostering the process of colonisation for what is now called
Canada since the 1600s. It has been the cornerstone for forging the largely peaceful Indian-settler relationship for
the past four centuries. However, its enduring benefits have been overwhelmingly one-sided. Treaty-making was
the approach preferred by both First Nations and European parties to sort out the essential terms of how colonists
and their governments would relate to the original owners of the land throughout most of North America.
Recent judicial interpretations, along with the entrenchment of the protection of treaty rights in Canada’s
Constitution in 1982,176 have resurrected the importance of historic Indian treaties as well as the necessity for
new treaties to be negotiated with Indian, Inuit and Métis peoples.
Canada has experienced four distinct eras in which treaties were negotiated: (1) from the earliest days of contact
to the American Revolution; (2) from 1790 to independence in 1867; (3) from 1867 to 1930; and (4) the modern
era from 1975 to present. The primary focal points of treaty relations in the 1600s and 1700s, and of international
or inter-governmental relationships generally among Europeans and Indian Nations at this time, were on trade,
military alliances, and peaceful interaction, so as to permit colonies to flourish and to generate maximum
economic wealth for the mother countries. Early agreements involved some small land conveyances for trading
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posts, military forts and modest colonial settlements, while also establishing a pattern of gift giving. A new wave
of treaties, concerning land cession, then began after the American revolution with the significant influx of new
settlers in the late 1780s in southern Ontario, with the focus upon acquiring clear legal title to land in a form of
property conveyance, in return for a lump sum payment consisting of a combination of money and trade goods.
The next significant development in the nature of treaties in Canada occurred through the negotiation of the
Robinson-Huron and Robinson-Superior Treaties affecting the upper Great Lakes region in 1850; not only did
these two treaties operate on a far larger geographic scale (affecting more than twice the territory than all prior
land surrender treaties combined), but they also introduced the concept of creating Indian reserves for individual
communities out of small portions of the territory being surrendered under treaty. These reserves were then set
aside after the extinguishment of aboriginal title for the exclusive use of individual Indian communities, while
the underlying title was claimed by the Crown. The so-called “number treaties” (numbered from 1 to 11 as they
were negotiated from 1871 to 1921) followed the pattern set by the two Robinson Treaties of 1850. The written
form, in English only, of each treaty involved the surrender of vast tracts of traditional territory by Indian leaders
on behalf of their citizens to the Federal Crown. In return they were given promises of the setting aside of small
parcels of land as exclusive Indian reserves for particular communities, annual payments to each member,
guarantees of continued hunting and fishing rights, and occasionally other benefits (such as schools, farming
implements, ammunition, medical supplies, etc). The indigenous version of the treaty negotiations, the oral
promises made during the discussions, and the content of the final agreement is consistently asserted to differ
dramatically from the “official” text. Few of the Indian participants could anticipate the large-scale settlements
that were to occur in many of the treaty areas, or how the influx of farmers and foresters would fundamentally
alter the landscape in a way that would virtually destroy the traditional economy in the southern portion of the
Prairies in only a few years.
The passage of time led to a significant shift in Federal governmental attitudes as Indian people were thought to
face either extinction as a race (in part through the massive death toll from imported diseases) or complete
absorption into Canadian society as an underclass of farm workers and domestic labourers. Indian reserves
became the vehicle to “smooth the dying pillow” or to serve as a laboratory for social re-engineering and
assimilation. This perception was far removed from the days of viewing sovereign Indian Nations as military
allies and valuable trading partners. Treaties became viewed over time by non-Aboriginal citizens as
anachronistic documents that had outlived their purpose and were neither to be renewed nor replicated
elsewhere. All of this was to change, however, with the decision of the Supreme Court of Canada in Calder v
Attorney General of British Columbia.177 This case was launched by the Nisga’a Nation of North-western British
Columbia as the latest salvo in their century long struggle to have their land rights recognized by the Crown,
going to court asserting their rights through the common law doctrine of aboriginal title over their traditional
territory. Six of the seven judges of the Supreme Court that addressed the case on its merits concluded that the
doctrine of aboriginal title was still good law in Canada, declaring that such a title could only have been
extinguished in the absence of a treaty by unilateral federal Crown action. The fallout of this landmark decision
was immense, as it compelled a complete reversal of previous federal views and the acceptance that aboriginal
title likely still existed in large parts of Canada where no historic treaty had previously been negotiated.
Major modern land claim settlements have been negotiated between the Government of Canada, the relevant
provincial or territorial government and the aboriginal titleholders over the past 35 years. These settlements
constitute modern treaties that confirm exclusive land rights for the Indian, Inuit and Métis participants of the
relevant agreements that exist in Quebec, British Columbia, Yukon, Northwest Territories, Nunavut Territory
and Labrador, totalling over 600,000 square kilometres. The ongoing effort of negotiating new treaties in Canada
is a long way from conclusion for First Nations and Métis peoples, although the process is now completed for
the Inuit. Several from British Columbia are in the ratification stage at present. At the same time, Aboriginal
communities in many parts of the country are still struggling for recognition that their traditional territory
remains in their exclusive hands. In addition, many First Nations and Métis peoples either cannot persuade the
Crown to negotiate with them at all or they are rejecting the treaty model advocated by the federal government as
resulting in the confirmation that they have been dispossessed of the vast majority of their traditional territory.
Treaty negotiations have been heavily affected by the jurisprudence that has evolved over the last twenty years in
several critical respects. The courts have articulated a clear set of principles that must guide all efforts in
interpreting the proper meaning to be given to both historic as well as modern treaties. The Supreme Court has
also definitively established the existence of a fiduciary relationship between the Crown and Aboriginal peoples
that has received constitutional elevation through section 35 of the Constitution Act, 1982. All of the Canadian
jurisprudence – developed following treaty conflicts which began to become commonplace since the 1950s – is
only willing to regard treaties as domestic and not international agreements. This jurisprudence has been
summarized in the leading treaty fishing rights case of Regina v Marshall (No 1) in 1999,178 according to which
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the following are the proper legal guidelines to be used in interpreting treaty provisions: (1) Aboriginal treaties
constitute a unique type of agreement and attract special principles of interpretation; (2) treaties should be
liberally construed and ambiguities or doubtful expressions should be resolved in favour of the Aboriginal
signatories; (3) the goal of treaty interpretation is to choose from among the various possible interpretations of
common intention the one which best reconciles the interests of both parties at the time the treaty was signed; (4)
in searching for the common intention of the parties, the integrity and honour of the Crown is presumed; (5) in
determining the signatories’ respective understanding and intentions, the court must be sensitive to the unique
cultural and linguistic differences between the parties; (6) the words of the treaty must be given the sense which
they would naturally have held for the parties at the time; (7) a technical or contractual interpretation of treaty
wording should be avoided; (8) while construing the language generously, courts cannot alter the terms of the
treaty by exceeding what “is possible on the language” or realistic; (9) treaty rights of Aboriginal peoples must
not be interpreted in a static or rigid way, as they are not frozen at the date of signature, and the interpreting
court must therefore determine what modern practices are reasonably incidental to the core treaty right in its
modern context.179 It is important to note, however, that these principles may be subject to modification when
interpreting a modern treaty as the Aboriginal party has received the full benefit of legal counsel and is
negotiating highly detailed documents through a lengthy period of time in a language with which they are
comfortable.
In terms of remedies, there are three distinct fora in which to pursue remedies for the breach of treaty provisions
within Canada, although the availability of two is a function of the nature of the agreement allegedly breached.
Litigation before the general court system is always available for any lawsuits against the Crown. All but the
earliest of the modern land claims treaties contain a dispute resolution mechanism emphasizing consultation and
discussion to foster efforts to resolve any disputes on interpretation of terms or actions to fulfil obligations;
ultimately, a tripartite arbitration system is the preferred choice set out in detail in the agreements. Finally,
specific claim commissions have been established; in particular, the Indian Specific Claims Commission (ISCC)
was created in 1991 and, with the passage of the Specific Claims Tribunal Act in June 2008,180 a new
independent tribunal has been vested with the power to make binding decisions on the validity of, and
compensation for, specific claims. Canada still rejects any access for First Nations to the International Court of
Justice.
New Zealand
The situation of Aotearoa/New Zealand is unique in the world, as it represents the only case in which the land
was occupied by the colonizing power – the British Crown – by virtue of a treaty concluded with the local
indigenous peoples, the Maori. It is the Treaty of Waitangi, which was signed on 6 February 1840. It consisted of
a preamble and three articles. The preamble recited the purposes for making the Treaty, including the protection
of “the native population” from the “evil consequences” of the lack of laws governing settlers. The first article
stated that the Maori Chiefs cede sovereignty to the Queen of England. The second article guarantees to Maori
“the full exclusive and undisturbed possession of their Lands and Estates Forests Fisheries and other properties
[…] as long as it is their wish and desire to retain them”. This article also included a British right of pre-emption
over Maori lands – i.e., if they wanted to sell their lands, Maori could only sell them to the British Crown, not to
settlers directly. The third article grants to Maori all the rights and privileges of British subjects.
The next task was to translate this English text into Maori. Unfortunately, the most experienced translators were
not available. The British Resident, Busby, accepted help from a missionary and his son who both spoke Maori
but were not experienced at translating. The result was a Maori text which was essentially opposite to the
English text – it certainly ceded a lot less to the Queen and retained a lot more for Maori. It has been suggested
that the difference was not accidental but deliberate “in order to secure Maori agreement”.181 The missionaries
who did the translation certainly believed that Maori would be better off under British sovereignty and that it
was their task “to help influence the Maori people to surrender sovereignty”.182 In the first article, the Maori
version of the Treaty stated that the Chiefs ceded to the Queen only government, not sovereignty.183 Further it
was not stated in the Treaty how the government would relate to Maori authority over themselves. For example,
British government would clearly extend over settlers and include authority over settler crimes against Maori,
and probably Maori crimes against settlers. But it did not clearly extend British authority to govern relationships
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among and between Maori.184 In the second article, whereas the English version refers to Maori retaining “full
exclusive and undisturbed possession” of their lands and resources, the Maori version refers to Maori retaining
“te tino rangatiratanga” over their lands, villages and treasures. This phrase refers to the highest or absolute
chieftainship, and would be the best Maori term to use to refer to sovereignty. Therefore, the exchange in the
Maori version was very different from that in the English version: under the Maori Treaty, Maori retained
sovereignty and gave away only limited rights of government. Also in Article 2, the English reference to the
right of “pre-emption” was not translated into Maori. The Maori text only referred to the purchase and sale of
land which Maori was willing to sell; it did not refer to the Crown’s exclusive right to buy from Maori. Indeed,
the reference in Article 3 to Maori having the rights of British subjects would suggest that they had the same
right as any other landowner to sell to whomever they wished. The more detailed implications of both Articles 2
and 3 would have needed to be explained separately if Maori were to understand British intentions. The Maori at
Waitangi were by no means unanimously in favour of the Treaty – indeed, it appeared that some understood
what the British were proposing and strongly opposed it. However, many signatures were obtained around the
country and Hobson proclaimed sovereignty over New Zealand in May 1840. English and Maori signed copies
of the Treaty were sent back into the Colonial Office in England. Ironically, the Maori copy was said to be the
Treaty and the English copy purported to be a direct translation of it.
The Privy Council has ruled that the Treaty of Waitangi is a valid treaty of cession of sovereignty.185 This
recognises that Maori were legally considered capable of holding sovereignty and ceding it to another power.
However, under the constitutional system of parliamentary sovereignty adopted in Aotearoa/New Zealand, and
pursuant to the dualist approach to international law, the Treaty is unable to be enforced directly in New Zealand
courts. The only way to enforce any rights accorded under the Treaty are where those rights are enshrined in
domestic legislation. Despite the Treaty being unable to be directly enforced without legislative reference, the
domestic courts have upheld the Treaty as having an important status as a founding constitutional document. In
1975 the Treaty of Waitangi Act was enacted, establishing the Waitangi Tribunal. The Tribunal has exclusive
jurisdiction to interpret the Treaty and to determine whether the Crown behaviour complained of is or is not in
breach of “the principles of the Treaty”.186 The Waitangi Tribunal has determined the principles of the Treaty by
first looking at the words used in the texts and “the evidence of the surrounding sentiments, including the parties
purposes and goals” at the time.187 It took the approach that: “[a] Maori approach to the Treaty would imply that
its wairua or spirit is something more than a literal construction of the actual words used can provide. The spirit
of the treaty transcends the sum total of its component written words and puts literal or narrow interpretations
out of place”. 188 The Tribunal has accordingly taken a broad approach to both texts, focusing on the spirit of the
Treaty to be derived from the texts and their surrounding circumstances.
Despite the historical shortcomings surrounding the understandings and signing of the Treaty, the Tribunal has
upheld the cession of sovereignty by Maori giving the (then British) government the right to make laws for the
country. Other key principles determined by the Tribunal include: the principle of mutual benefit whereby both
parties should gain from the Treaty; the principle of partnership, whereby the partners “act toward each other
reasonably and with the utmost good faith”;189 the principle of consultation, whereby the Crown should consult
the other Treaty partner before making important decisions which concern them; a fiduciary duty to act fairly;190
Maori autonomy or self-management;191 the right of redress for past breaches; the right to development;192 and
biculturalism.193 These principles were determined in response to claims as they arose. It is reasonable to expect
that new grievances will arise in the future, thus enabling the Tribunal to develop new principles in order to
address them. At the same time as determining the principles, the Tribunal has worked at defining the interests to
be protected and determining the priority they should be given. The Maori interests to be protected very clearly
include the matters explicitly referred to in the two texts: lands, forests and fisheries. Importantly, the Tribunal
has determined that not only are the listed matters protected, but protection should extend to include Maori
authority to control them.
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In the event of breaches of the Treaty of Waitangi there are three types of remedies currently available in New
Zealand: a Waitangi Tribunal report on the breaches, which may contain non-binding recommendations for
redress; a binding Court order (where reference to the Treaty is legislatively incorporated); and a negotiated
settlement with the Crown, giving rise to the creation of modern treaties.
United States of America
Contrary to the overriding principle of acquisition of territory by discovery of a terra nullius principle generally
employed by the Iberian conquistadores, the subjugation of the indigenous peoples on the territory of the present
United States of America occurred, to some significant degree, on paper.194 This pattern of acquiring lands and
securing peace and friendship as well as regulating trade by way of formal treaty was followed in North America
by, among others, the Dutch, the French, the British and the early American colonists, even the Spanish.
Trendsetters were the British who established an extended treaty system on the North American Continent. In a
Royal Proclamation of 1763, the British Empire prohibited the grant of land claimed by Indians until the Indian
title was acquired by sale or a treaty of cession. Interestingly, in the ensuing battles over colonial land between
the British, the French, the Spanish and the Dutch, treaties were made with particular Indian nations to make
them useful allies in fights among the colonizing peoples over divvying up the pie of North America. After the
United States obtained independence, treaties between the new federal government and Indian tribes were
largely used to constrict the latter to ever smaller patches of land, in exchange for solemn guarantees that this
would be a final determination as to what land the white man would desire and receive. Sadly, the pressure by
settlers in their pursuit of the Manifest Destiny of colonizing the American West led to a legacy of breaches, and
ever further constrictions of the living quarters and conditions of Native America as well as relocation of many
Indian Nations from the East across the Mississippi river.
The early treaties of the United States with the Indian tribes were concluded for national security purposes to
protect U.S. independence and to enlist the help of Native Americans in this effort. Again, these treaties were
written in full recognition of the sovereignty of tribal governmental structures, using the language of
international law. Since the “State of the Union” at this point was still precarious, the tribes were useful allies,
won, by and large, through arm’s length negotiations. They were treated as “relative equals”.195 The first U.S.Indian agreement, the 1778 Treaty with the Delaware Nation,196 clarified the boundaries between the Delawares
and the United States, and guaranteed the Delaware Nation’s territory in exchange for mutual assistance and
“perpetual friendship”. Chief Justice Marshall characterized this treaty as formed, “in its language and in its
provisions […] as near as may be, on the model of treaties between the crowned heads of Europe”.197
This period of alliance and friendship treaties essentially ended with the War of 1812. The Treaty of Ghent,
concluding this conflict, contained a promise by the United States to Great Britain that it would restore to the
Indian nations aligned with the former enemy their political status as it existed prior to that war.198
As the outside threat receded, and eventually disappeared, domestic pressure upon the Indian communities
intensified. Settlers pushed westward, encroaching on ever larger areas of Indian land. The instrument of treaties
was now used predominantly to regularize and channel the removal of Indians from their traditional vast hunting
and fishing grounds to ever smaller, ever more barren areas of land called reservations. Generally speaking,
treaties of removal appear to often have been imposed by force or fraud, tainted by corruption or lack of
authority by Indian representatives.199 In 1980, the United States Supreme Court, in United States v. Sioux
Nation of Indians,200 per Justice Blackmun, declared the taking of the sacred Black Hills in treaty-guaranteed
Sioux territory illegal, arguing that “a more ripe and rank case of dishonorable dealing will never, in all
probability, be found in the history of our nation”.201 It also considered “President Grant’s duplicity in breaching
the Government'
s treaty obligation” relative to the 1868 Fort Laramie agreement with the Sioux, and concluded
that the United States Government was guilty of “a pattern of duress [...] in starving the Sioux to get them to
agree to the sale of the Black Hills”.202
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In 1871, a rider to the Indian Appropriations Act203 ended the practice of making treaties with Native
Americans.204 By then, the United States government and Indian tribes had entered into more than 800 treaties;
the Senate, however, had approved only 370 of them.205 At the time of their conclusion, all of the treaties prior to
1871 appeared to have the nature, as well as force and effect of international legal obligations. Eventually, the
Judicial Branch of the US Government worked its way up to final recognition of the international law character
of these commitments in Justice Marshall’s famed trilogy of Indian law cases: Johnson v. M’Intosh,206 Cherokee
Nation v. Georgia,207 and Worcester v. Georgia.208 Marshall was particularly clear in Worcester:
The constitution, by declaring treaties already made, as well as those to be made to be the supreme
law of the land, has adopted and sanctioned the previous treaties with the Indian nations and
consequently admits their rank among those powers who are capable of making treaties. The
words “treaty” and “nation” are words of our own language, selected in our diplomatic and
legislative proceedings, by ourselves, having each a definite and well understood meaning. We
have applied them to Indians, as we have applied them to the other nations of the earth. They are
applied to all in the same sense.209
Later case law and administrative judgment confirmed this understanding,210 although the development of the
plenary power doctrine by the US Supreme Court has largely validated Congressional authority to infringe upon
tribal sovereignty and even terminate tribal existence to a largely unlimited degree.
The U.S. courts, however, have developed a jurisprudence tailored to American Indian treaties that departs from
the standard application of international legal norms regarding validity, interpretation and termination of treaties.
In particular, they have decided to fashion three special canons of construction that reflect the historic
circumstances of often unilateral imposition of these obligations: Indian treaties should be construed as the
Indians would have understood them;211 ambiguous expressions must be resolved in favour of the Indians;212 and
treaties must be liberally construed in favour of the Indians.213 This special treatment under domestic law could
be based on Chief Justice Marshall’s rejection, in Cherokee Nation, of the designation of Indians as “foreign
nations”, preferring to call them “dependent domestic nations”.214 The fact that Marshall distinguished between
Indian tribes and foreign nations, however, does not make the treaties concluded with the Indians instruments of
domestic law. Chief Justice Marshall clarified this in Worcester, when he affirmed the equal nature of treaty
commitments to Indians and treaties with any other foreign nation.215 In addition, it may be argued that, even if
the Indian nations lost their character as “sovereign states” between 1776 and 1871, the obligations under their
treaties as normative commitments under international law did not disappear with that change of status. As the
International Court of Justice stated in its 1975 Advisory Opinion on the Legal Status of the Western Sahara,216
the agreements between indigenous tribes and colonizing sovereign states maintain international legal effect, as
they could be regarded as “derivative roots of title”.217
In sum, the argument can be maintained that indigenous peoples’ treaties with the U.S. – and possibly with other
nations – retain their original character as international legal agreements, with the attendant consequences of
customary international law governing their validity, interpretation and termination. Such a re-characterization of
these treaties, which constitutes, in fact, a return to their roots, may not result in adverse consequences to the
indigenous nations involved, as protective rules regarding interpretation against the drafter, in particular the rule
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contra proferentem rule,218 are not unknown to international treaty law. Also, new general principles of law
regarding contracts of adhesion may have emerged which might be applicable to international agreements of a
similarly lopsided character.
10. Development and International Cooperation++
Article 39 UNDRIP bestows on indigenous peoples “the right to have access to financial and technical assistance
from states and through international cooperation”. In addition, it stipulates that such assistance is considered to
be a prerequisite to enable indigenous peoples to fully enjoy their rights contained in the other articles of the
Declaration. Corresponding to the right embodied in Article 39 UNDRIP, Article 41 UNDRIP urges
international organisations, in particular the UN, to organize “financial cooperation and technical assistance”.
Finally, Article 42 UNDRIP extends this duty on States, though by means of a more general obligation of the
UN and States to promote and follow-up the implementation of the Declaration.
The wording of Articles 39, 41 and 42 UNDRIP, as finally approved, makes no use of the term “development”.
Instead it utilises the expressions “assistance” and “cooperation”, which may be either “financial” or “technical”.
In this regard, Article 39 UNDRIP differs from its precursor, Article 38 of the 1993 Draft Declaration, which
referred expressly to development:
Indigenous peoples have the right to have access to adequate financial and technical assistance,
from States and through international cooperation, to pursue freely their political, economic,
social, cultural and spiritual development and for the enjoyment of the rights and freedoms
recognized in this Declaration.219
However, draft Article 38 was eventually struck off during the long negotiation process in the WGDRIP. Despite
this disregard of the term “development” in Articles 39, 41 and 42 UNDRIP, financial and technical assistance or
cooperation is mainly granted within the framework of the “international law of development”, or “international
development law”. Since the creation of this field of law in the 1960s, there have been – albeit disputed –
attempts to clearly link it with another branch of international law – i.e. human rights – by taking recourse to the
notion of the right to development. This right is not only referred to in Articles 39, 41 and 42 UNDRIP, but is
also expressly mentioned in preambular paragraphs 6 and 10 and in Article 23 of the Declaration. Moreover,
development plays a significant role in the context of environmental protection,220 demilitarisation,221 the right to
self-determination,222 child labour,223 means of subsistence and development224 and land rights.225 Finally,
numerous articles of the UNDRIP226 clarify that the safeguarding of the distinct identity of indigenous peoples
does not consist in the conservation of a status quo, but is an open-ended process: it is not limited to revitalize,
maintain, control, practise and protect past and present forms of their identities, but they also have the right to
further develop these identities.
Until a few decades ago, indigenous peoples were only indirectly and marginally touched upon by international
documents dealing with the right to development. The indirect references typically available in this respect were
of the kind of that included in Resolution 5(XXXV) of the UN Commission on Human Rights, declaring “that
the denial of the right to self-determination of peoples, foreign occupation, colonialism, apartheid, racism and
racial discrimination constitute an impediment to social and economic progress”.227 A similar formulation can be
found in the 9th preambular paragraph of the Declaration on the Right to Development, adopted by the UN
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General Assembly in 1986.228 More recently, however, this trend has changed, to an extent that Article 39
UNDRIP can be considered as proclaiming what seems now to be a trend in international law, namely the fact
that States are more willing to accept a right to development in the case of indigenous peoples than in other
cases. Among the reasons for this situation is the high moral pressure on States to support indigenous peoples’
rights and to remedy the many severe historical injustices suffered by indigenous peoples, especially the
deprivation and destruction of their lands and other natural resources.229 A significant evidence of this trend can
be found in ILO Convention No. 169, which, apart from “[r]ecognising the aspirations of [indigenous] peoples to
exercise control over their own institutions, ways of life and economic development and to maintain and develop
their identities, languages and religions”230, and asking States to “establish means for the full development of
these peoples’ own institutions and initiatives, and in appropriate cases provide the resources necessary for this
purpose”,231 affirms in Article 7 the right of these peoples to “decide their own priorities for the process of
development as it affects their lives, beliefs, institutions and spiritual well-being and the lands they occupy or
otherwise use, and to exercise control, to the extent possible, over their own economic, social and cultural
development”. This right is supplemented by the right of indigenous peoples to participation in the planning,
execution and assessment of national development programmes of relevance for them, and a corresponding duty
of States to take into account indigenous peoples’ needs and interests in such programmes;232 a very similar
provision is included in Article 23 UNDRIP. On the other hand, it would not be adequate to be (too) enthusiastic
about States’ acceptance of a right to development for indigenous peoples. It must not be forgotten that State
participation to ILO Convention No. 169 – at least outside Latin America – is still low.233 Moreover, in the
discussions of the WGDRIP some states expressed their support,234 but others continued to uphold their
reluctance to accept a right to development.235 Finally, the scope of the right to development in Article 39
UNDRIP has been limited to “the rights contained in this Declaration”, whereas a text proposed by some States
during the discussion of the draft article in the WGDRIP aimed to extend it to “the rights contained in this
Declaration and in other international human rights instruments”.236 As this initiative was not successful, it can
be concluded that the acceptance among States of a right of indigenous peoples to development, though being
higher than in general international human rights law, is not shared universally.
The UNDRIP vests the right to development in indigenous peoples as collectives (in Article 39) and focuses on
States as duty-bearers. At the same time, it does not ignore the international dimension of the right in point. In
fact, while Article 38 affirms that States have the primary obligation to implement the rights of indigenous
peoples to development, Article 39 explicitly refers to “financial and technical assistance from States and
through international cooperation” (emphasis added); in addition, Article 41 extends this obligation to relevant
institutions within the UN system and of other international organisations, without clearly stating, however, who
shall be assisted by them, whether indigenous peoples themselves or States.
As for the content of the right to development as enshrined in the UNDRIP, it can be conceived according a
twofold perspective. First, a substantive right to development based on self-determination and/or active and
equal participation is embodied in general in Article 23 and, with regard to land and other natural resources, in
Article 32. Second, Article 39 UNDRIP – notwithstanding the formulation “the right to have access to financial
and technical assistance” – is to be considered as primarily embodying a “procedural” right to development
aiming at implementing the other rights of indigenous peoples enshrined in the Declaration, in particular their
right to the protection and promotion of their distinct identity. This understanding of Article 39 is supported by
its collocation in the section concerning the implementation of the UNDRIP. As a consequence, the
interpretation of Article 39 is relatively clear and simple. It does not draw an obscure picture of a utopian
situation, but plainly asks States and the international community to provide indigenous peoples with the
necessary financial and technical assistance to enable them to fully enjoy their rights contained in the other
articles of the Declaration.
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Among the said rights, a particularly significant role is played by land rights, in light of the special link between
indigenous peoples and their traditional lands and natural resources, which represents an essential feature of their
distinctive identity. As a consequence, the right of indigenous peoples to development, which aims at setting the
ground for the full realisation of their rights, is intrinsically connected to the right to self-determination and to
land rights on the one hand and to the right to a healthy environment on the other hand. Only when their natural
environment is protected, indigenous peoples can fully enjoy their right to practise their own cultural life in
Article 11 and their land rights in Articles 25-32.
The role of indigenous peoples in fostering sustainable development is recognized by a number of relevant
international instruments. For example, Principle 22 of the 1992 Rio Declaration on Environment and
Development237 affirms that
Indigenous people and their communities […] have a vital role in environmental management and
development because of their knowledge and traditional practices. States should recognize and
duly support their identity, culture and interests and enable their effective participation in the
achievement of sustainable development.
A similar statement is included in the 1995 Copenhagen Declaration on Social Development, in which States
commit to create a framework for action to “[r]ecognize and support indigenous people in their pursuit of
economic and social development, with full respect for their identity, traditions, forms of social organization and
cultural values”.238 The Copenhagen Declaration also links development to environmental issues, by stating that
the participating governments “are deeply convinced that economic development, social development and
environmental protection are interdependent and mutually reinforcing components of sustainable development”
and that “equitable social development that recognizes empowering the poor to utilize environmental resources
sustainably is a necessary foundation for sustainable development”.239
Last but not least, Article 24 ACHPR provides for the right of peoples (including indigenous ones) “to a general
satisfactory environment favourable to their development”. In this respect, Article 29 UNDRIP grants indigenous
peoples “the right to the conservation and protection of the environment and the productive capacity of their
lands or territories and resources”, urges states to “establish and implement assistance programmes for
indigenous peoples for such conservation and protection”, and forbids in principle240 the “storage or disposal of
hazardous materials […] in the lands or territories of indigenous peoples”. In addition, Article 30 UNDRIP
prohibits in principle241 military activities on indigenous lands.
One key aspect of the right to development of indigenous peoples is the “cultural sustainability” of development
projects. In fact, an approach limited to the economic aspects of development is particularly problematic for
indigenous peoples because it evokes experiences of the assimilationist and destructive “integration policies”
towards indigenous peoples perpetrated up to recent times, in the context of which their traditional activities
were regarded as backward or primitive and in need of “adjustment to modernity”. Therefore, it is of utmost
importance to apply a concept of development that is not limited to the traditional “Western” focus on economic
or industrial development, but that appropriately addresses the value of social and cultural concerns of
indigenous peoples. This need is recognized by Article 2(2) of the Declaration on the Right to Development –
through referring to “the need for full respect for their human rights and fundamental freedoms” – as well as by
Article 22 of the African Charter on Human and Peoples’ Rights,242 stating that “[a]ll peoples shall have the
right to their economic, social and cultural development with due regard to their […] identity”.243
The character of the right to development as a “solidarity right” raises the question of who is the holder of the
corresponding duty to grant development. Owing to the complexity of development processes, usually the State
alone cannot establish the ideal environment for the full realisation of human rights. This is a task that requires
cooperation from the entire international community, particularly international institutions. The drafters of the
UNDRIP seemed to be well aware of this need, as shown by the multiplicity of actors and modalities it involves
in the action for the realization of the right to development of indigenous peoples, including States and
international cooperation (Article 39), “[t]he organs and specialized agencies of the United Nations system and
other intergovernmental organizations […] through the mobilization, inter alia, of financial cooperation and
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technical assistance” (Article 41), as well as “the United Nations, its bodies, including the Permanent Forum on
Indigenous Issues, and specialized agencies, including at the country level” (Article 42). The emphasis is clearly
on financial and technical assistance and on promotion by states – acting unilaterally and multilaterally – as well
as the UN and its specialized agencies, but also by “other intergovernmental organizations”. In this respect, at
present an “international architecture of indigenous rights”244 is emerging that is characterized by a complex,
evolving interaction between global, regional and national norms and processes of enforcement. Such an
architecture involves, inter alia – in addition to the relevant action developed at the national level (particularly in
Latin American countries) – the ILO, the United Nations Development Programme (UNDP),245 some UN human
rights monitoring bodies (particularly HRC, CERD and CRC), the International Monetary Fund (IMF), the
World Bank, and the OAS (including the IACHR).
As for the ILO, its activity aimed at fostering the right to development of indigenous peoples is multi-structured.
In particular, ILO supervisory bodies constantly monitor the implementation of ILO Convention No. 169 and
provide comments to guide its application in the twenty ratifying countries. They also develop promotional
activities, among which the Programme to promote ILO Convention No.169 (PRO169)246 emerges.
Among the UN human rights monitoring bodies, the activity of the CERD is of special significance; in
particular, in its 1997 General Recommendation on the Rights of Indigenous Peoples, the Committee observed
that “indigenous peoples [have to be provided] with conditions allowing for a sustainable economic and social
development compatible with their cultural characteristics”.247 To a similar extent, the CRC has emphasized the
obligation of the States parties to the Convention on the Rights of the Child248 to ensure realization of the right of
indigenous children “to survival and development as well as an adequate standard of living” pursuant to Articles
6 and 27 of the Convention;249 in addition, the Committee has affirmed that, in consideration of the special link
existing between indigenous peoples and their ancestral lands, “States parties should closely consider the cultural
significance of traditional land and the quality of the natural environment while ensuring the children’s right to
life, survival and development to the maximum extent possible”.250
11. Reparations, Redress and Remedies♥
Reparation for human rights breaches suffered by indigenous peoples attains a particularly high degree of
complexity, in light of the holistic vision of life of these peoples, in the context of which spiritual and social
values have usually a significance which greatly overcomes any consideration for economic interests. This
reality represents the paramount element to be considered when programmes of reparations are planned in favour
of indigenous peoples, in the sense that it is essential to go beyond the classical Western-shaped language and
conception of reparation, at least under a twofold perspective. First, in the Western world reparation is
essentially conceived as compensation to individuals, while with respect to indigenous peoples it has a real sense
only to the extent that it assumes a collective significance. Second, according to the Western vision, monetary
compensation is commonly considered the only – or at least the paramount – goal to be achieved in order to
ensure effectiveness of reparation itself. In the case of indigenous peoples, material reparation – especially when
it takes the form of compensation – is usually inappropriate to ensure effective redress for the pain they have
suffered.
In the event of dispossession of indigenous lands, the form of reparation to be pursued is restitutio in integrum,
except when it is objectively unfeasible, for the reason that “the profound relationship that indigenous peoples
[have] with their lands and territories [has] critical social, economic, political, cultural and spiritual dimensions.
[This makes] the return of land […] the only means by which to provide redress and restore a people’s ability to
survive as a distinct people”.251 In other situations, on the contrary, due to the specific circumstances of the case
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even restitutio in integrum may not represent the best practicable means of reparation, or can even be inadequate
when the relevant human rights breaches take place in an environmental context characterized by social
inequality or other structural situations incompatible with the individual and collective dignity of indigenous
peoples. In such situations, in fact, restitutio in integrum – i.e. re-establishment of the previous situation and
elimination of the effects produced by the violation – would simply recreate the pre-existing inacceptable social
structure representing a fertile ground for human rights breaches to flourish. Rectification of the pre-existing
situation – aimed at removing the social and cultural roots favouring perpetration of human rights abuses – is
therefore essential.252
In more general terms, for indigenous peoples non-material reparations have a special significance, on account
of the fact that, in many instances, human rights breaches lead not only their members to feel physical and
psychological pain at the individual level, but also to destroy the spiritual identity and even the socio-political
construction of the collectivity – producing harmful consequences that usually perpetuate at the intergenerational
level – since the inherent order of the universe surrounding them is affected. As a consequence, beyond material
restitution, non-material reparations are essential for reintegrating this order to its original status and allow the
community to continue its collective existence correctly. These kinds of reparation include, but may not be
limited to: recognition of wrongs by the State or other perpetrators; guarantee of non-repetition; disclosure of
truth; apology; punishment of the perpetrators; various kinds of psychosocial reparations, which allow victims to
fully recuperate their place in the society to which they belong.253
These complex dynamics of reparations for indigenous peoples are incorporated in the text of the UNDRIP to an
extent which – in the end – is quite satisfactory, as it was hard to expect that a UN declaration, which by its
nature is to be approved by political representatives of States, could do more in this respect.
The first provision of UNDRIP that is relevant to the present Section is Article 8(2), which affirms the right of
indigenous peoples to redress for a number of practices threatening their cultural and ethnic identity and integrity
as well as their way of life. These practices include: actions having the aim or the effect of depriving them of
their integrity as distinct peoples, or of their cultural values or ethnic identities, or having the aim or effect of
dispossessing them of their lands, territories or resources; any form of forced population transfer having the aim
or effect of violating or undermining any of their rights; any form of forced assimilation or integration; as well as
any form of propaganda designed to promote or incite racial or ethnic discrimination directed against them. This
provision is clearly inspired by the consciousness that preservation of cultural identity and sense of belonging to
the community is essential in order to ensure proper safeguarding of the rights of indigenous peoples. As for the
meaning of the term “redress”, used in the provision in point, it is broad enough to consider such a provision as
an open-ended rule according to which the specific kind of reparation to be granted is to be decided on a caseby-case basis, through choosing the most appropriate reparatory measure to re-establish the pre-existing situation
and/or to grant effective redress to the victims, taking into primary account their own perception of the matter.
Article 10 UNDRIP establishes the prohibition to forcibly remove indigenous peoples from their ancestral lands;
relocation is only possible with the “free, prior and informed consent of the indigenous peoples concerned and
after agreement on just and fair compensation and, where possible, with the option of return”. As regards
reparatory measures, the meaning of the word “compensation” is not to be interpreted as necessarily limited to
pecuniary redress, as confirmed by the use made of this term in the context of the whole UNDRIP.
Compensation must be “just” and “fair”, i.e. equitable for both the parties involved in the reparation process
(usually the State and the indigenous community concerned). Finally, it is essential to differentiate the right to
compensation established by Article 10 with the right to redress due to indigenous peoples for the lands,
territories and resources which they have traditionally owned or otherwise occupied or used, and which have
been confiscated, taken, occupied, used or damaged without their free, prior and informed consent, established
by Article 28; in fact, while the latter is aimed at “reimbursing” the community for the loss of its land, on the
basis of its spiritual and economic value, the former is specifically addressed to redress the anguish suffered by
the relocated people due to relocation as such.
The following relevant provision – Article 11(2) – establishes that “States shall provide redress through effective
mechanisms, which may include restitution, developed in conjunction with indigenous peoples, with respect to
their cultural, intellectual, religious and spiritual property taken without their free, prior and informed consent or
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in violation of their laws, traditions and customs”. The use of the term “effective”, attached to “mechanisms”,
presupposes that the form of redress granted must be perceived by the community concerned as adequate to feel
actually repaired for the wrong suffered according to their own perspective; this is also confirmed by the
requirement, included in the provision in point, that the mechanisms concerned are developed “in conjunction
with indigenous peoples”. Article 11(2) is complemented by Article 12(2), which requires States to “seek to
enable the access and/or repatriation of ceremonial objects and human remains in their possession through fair,
transparent and effective mechanisms developed in conjunction with indigenous peoples concerned”.
Article 20(2) entitles indigenous peoples deprived “of their means of subsistence and development” to “just and
fair redress”. The use of the broad-scope term “redress” implies that the reparation due pursuant to this provision
may take any kind of form that is most suitable to ensure effective reparation in light of the specific features
characterizing a given case. In any event, however, redress must be “just and fair”; the contextual use of these
two terms suggests that it must be equitable from both the perspective of the State providing reparation and for
the victims of the deprivation of the means of subsistence and development for which redress is granted. Also,
redress must be effective, meaning that, whatever reparatory measure is adopted, it must fulfil the actual result of
producing in the victims the genuine perception that such measure is adequate to restore their dignity and to
effectively compensate the tort suffered. Differently from most of the provisions including in the UNDRIP
concerning reparatory aspects, Article 20(2) is to be considered as applicable ex tunc; this appears from an
objective evaluation of the formulation used by the provision in point and is confirmed by relevant international
practice, including Article XXIX(6) of the Draft American Declaration on the Rights of Indigenous Peoples
(Draft American Declaration),254 which is even clearer than Article 20(2) in affirming that “Indigenous peoples
who have been deprived of their own means of subsistence and development have the right to restitution and,
where this is not possible, to fair and equitable compensation”.255
The most important provision dealing with reparation included in the UNDRIP is undoubtedly Article 28, which
affirms the right of indigenous peoples
to redress, by means that can include restitution or, when this is not possible, just, fair and
equitable compensation, for the lands, territories and resources which they have traditionally
owned or otherwise occupied or used, and which have been confiscated, taken, occupied, used or
damaged without their free, prior and informed consent.
As emerges by the text of the provision in point, when deprivation of ancestral lands of indigenous peoples
occurs, the kind of reparation that is in general to be preferred is restitution of the lands, territories and resources
concerned. The reason for this is that in most cases no form of compensation is adequate to recompense
effectively the deep spiritual significance that the motherland has for the very cultural identity and – in many
cases – even the physical existence of indigenous communities. Therefore, restitution is the form of redress to be
granted any time that it is actually practicable. When it is not practicable, then it must be replaced by
compensation, which must be “just, fair and equitable”; the combination of all these terms denotes that
compensation must take a form that is perceived as just, fair and equitable by the indigenous communities
concerned.
Paragraph (2) of Article 28 adds that, “[u]nless otherwise freely agreed upon by the peoples concerned,
compensation shall take the form of lands, territories and resources equal in quality, size and legal status or of
monetary compensation or other appropriate redress”. This formulation confirms – as previously stressed with
respect to Article 10 – that the meaning of the term “compensation” as used in the UNDRIP is not necessarily
limited to monetary redress.
Similarly to what has been said with respect to Article 20(2), the formulation used in Article 28 clearly shows
that it can be the object of retrospective application. In most cases, however, this is a false problem, for the
reason that, in consideration of the special relationship that indigenous peoples have with their traditional lands,
they usually continue to be negatively affected by the loss of those lands even after many generations. Therefore,
as the effects of deprivation of ancestral lands of indigenous peoples perpetrated in the past continue to be
suffered by the communities concerned at present, the act in point is to be considered an ongoing violation that
continues to produce its effects today. Hence, in most cases the reparation proscribed by Article 28 is not to be
seen as redress for a violation occurred in the past, but rather for a breach that is continuing to take place at
present (without any need to debate on the applicability ex tunc of the article in point).
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The provision of Article 28 finds confirmation in a huge State practice. In addition of being proclaimed by
Article 16 of ILO Convention No. 169 and Article XXIV of the Draft American Declaration, the right of
indigenous peoples to restitution or to other forms of reparation in the event of dispossession of their traditional
lands has been affirmed and reiterated in the relevant case law at the international and domestic level. As for the
former, the “jurisprudence” of the HRC,256 the IACHR257 and the ACHPR258 emerges. At the domestic level, the
right in point has been affirmed, inter alia, by the courts of Argentina,259 Australia,260 Belize,261 Botswana,262
Brazil,263 Cambodia,264 Colombia,265 India,266 Japan,267 Malaysia,268 New Zealand,269 South Africa270 and the
United States.271 Last but not least, specific programmes of reparation have been recently developed by a number
of governments that have granted redress to indigenous communities that in the past had been deprived of their
traditional lands; this has happened, in particular, Australia,272 Canada273 and the United States.274
A specific situation is addressed by Article 32(3) UNDRIP, according to which States must provide effective
mechanisms for just and fair redress for any project affecting the lands or territories and other resources
belonging to indigenous peoples, particularly in connection with the development, utilization or exploitation of
mineral, water or other resources; appropriate measures must also be taken to mitigate adverse environmental,
economic, social, cultural or spiritual impact arising from such projects. The situation covered by Article 32(3)
lays outside the scope of application of Article 28; in fact, while the latter attributes a right to redress in favour of
indigenous peoples only whether and to the extent that their lands have been “confiscated, taken, occupied, used
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or damaged without their free, prior and informed consent” (emphasis added), the former grants a form of
redress that is due independently of any consent given by the communities concerned, as it arises ipso facto when
one of the said activities is performed on indigenous lands. The redress contemplated by Article 32(3) is indeed
to be intended as a sort of recompense – rectius, benefit sharing – for profiting from the opportunities offered by
indigenous lands to develop economic projects. The use of the expression “just and fair redress”, in the text of
the provision in point, indicates that the kind and amount of redress granted in any concrete situation must be
perceived as effective and equitable by the indigenous communities concerned.
The last provision of concern to the present Section is Article 40 UNDRIP, which grants indigenous peoples the
right to effective remedies (i.e. “to access to and prompt decision through just and fair procedures for the
resolution of conflicts and disputes with States or other parties, as well as to effective remedies for all
infringements of their individual and collective rights”) for all violations of their rights, both of individual and
collective character. The particular significance of this provision lays in the fact that the right in point extends to
infringements of collective rights, which – differently from individual rights – are safeguarded only partially,
fragmentarily and in most cases indirectly275 by international instruments on human rights. Article 40 is the only
provision in the UNDRIP in which the term “remedies” is used. The fact that a different term is utilized than in
all other relevant provisions, i.e. “remedy” in place of “redress”, indicates that in the context of Article 40 the
term “remedy” is to be interpreted restrictively to mean “access to justice”, without necessarily implying, in
principle, that it must be automatically followed by a form of reparation. However, the fact that the term
“remedies” is accompanied by the word “effective” presupposes that these remedies must be of such kind to
ordinarily allow the victim of a breach (at the individual and/or collective level) to obtain that the truth is
disclosed and that the wrongs suffered, if any, are satisfactorily repaired through adequate redress. It is finally to
be noted that, as explicitly mentioned by the provision in point, the relevant remedies must be granted through
“giv[ing] due consideration to the customs, traditions, rules and legal systems of the indigenous peoples
concerned and international human rights”.
12. Rights of Indigenous Peoples under Customary International Law♣
The adoption of the UNDRIP in 2007 by the GA represented a groundbreaking event in the struggle of
indigenous peoples to obtain recognition of their collective dignity as well as of their right to be different from
the stereotyped cultural models of the dominant society and to transmit this diversity to future generations.
Although by its nature UNDRIP, just like any other declaration of principles, cannot be considered as a binding
legal instrument, the question arises as to whether and to what extent the text of the Declaration corresponds to
established general international law as a whole. In this respect, even though it cannot be maintained that
UNDRIP as a whole can be considered as an expression of customary international law, some of its key
provisions can reasonably be regarded as corresponding to established principles of general international law,
therefore implying the existence of equivalent and parallel international obligations to which States are bound to
comply with. In fact, the overwhelming voting majority with which the UNDRIP has been approved, the
subsequent endorsement of the Declaration by most of the few governments that had voted against it,276 the
unequivocal judicial and para-judicial practice of treaty bodies, as well as the pertinent state practice at both the
domestic and international level, unequivocally show that a general opinio iuris as well as consuetudo exists
within the international community according to which certain basic prerogatives that are essential in order to
safeguard the identity and basic rights of indigenous peoples are today crystallized in the realm of customary
international law.
The relevant areas of indigenous peoples’ rights with respect to which the discourse on customary international
law arises are self-determination, autonomy or self-government, cultural rights and identity, land rights as well
as reparation, redress and remedies. However, it would be inappropriate to deal with these areas separately, for
the reason that – in light of the holistic vision of life of indigenous peoples – the rights just listed are all strictly
interrelated with each other as building blocks of the unique Circle of Life representing the heart of indigenous
peoples’ identity, to the extent that “the change of one of its elements affects the whole”.277 To provide just an
example of this complex reality, the rights to self-determination and autonomy cannot fully flourish without the
right to cultural identity being granted. For the same reason, under a legal perspective these rights reinforce each
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other. Consequently, the relevant practice supporting the existence of customary law concerning each of the
above rights usually also serves the purpose of backing the assumption that the same status has been attained by
any or all of the others.
In this respect, the adoption of the UNDRIP and the huge governmental support that has characterized its
approval – in the context of which the recent change of mind (either turned into effective steps or simply
remaining, at the moment of this writing, at the level of promises) by Australia, Canada, New Zealand and the
United States attains a special significance – stands as something more than the cherry on the big cake of the
relevant international practice previously developed. The said practice, however, during the last decades has
progressively increased its amount like a flooding river under an unstoppable rain.
First of all, the historical status of indigenous peoples as sovereign nations that “were socially and politically
organized in tribes and under chiefs competent to represent them” – thus possessing the usual attributes of
sovereignty – has been authoritatively affirmed by the International Court of Justice in the Western Sahara
Advisory Opinion of 1975.278 Also, specific indigenous peoples’ rights have been widely incorporated in a
number of international treaties (in some cases characterized by huge ratification records), ranging from those
specifically devoted to indigenous peoples themselves – namely ILO Convention No. 169 – to treaties dealing
with human rights,279 cultural heritage280 or environmental protection, the latter ones recognizing in particular
(since the 1950s) the right of indigenous communities to act according to their cultural traditions as a matter of
exception to the prohibitions established in their texts.281 In any event, it is especially through the evolutionary
interpretation of human rights treaty provisions, to the extent of expanding their inherent individual character to
covering collective prerogatives, that international human rights monitoring bodies have universalized
indigenous peoples’ rights. In particular, in interpreting Article 27 ICCPR, the HRC has emphasized that
positive measures by States may also be necessary to protect the identity of a minority and the
rights of its members to enjoy and develop their culture and language and to practise their
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religion, in community with the other members of the group […] culture manifests itself in many
forms, including a particular way of life associated with the use of land resources, especially in
the case of indigenous peoples […] The protection of these rights is directed towards ensuring the
survival and continued development of the cultural, religious and social identity of the minorities
concerned, thus enriching the fabric of society as a whole.282
This view has been confirmed by the HRC in a number of communications on individual complaints.283 In
several other cases, concerning Australia, Canada, Democratic Republic of the Congo, Honduras, Norway,
Paraguay and the United States of America, the HRC has also stressed the obligation of States parties to the
ICCPR to, inter alia, “provide an effective restitution of ancestral lands” to indigenous peoples.284
Also the CERD has proclaimed the legal requirement that indigenous peoples are allowed to preserve their
culture and historical identity. This entails an obligation for the States parties to the International Convention
against All Forms of Racial Discrimination (which in most part reproduces customary international law) to
“[e]nsure that indigenous communities can exercise their rights to practise and revitalize their cultural traditions
and customs and to preserve and to practise their languages”,285 as well as “to recognize and protect the rights of
indigenous peoples to own, develop, control and use their communal lands, territories and resources and, where
they have been deprived of their lands and territories traditionally owned or otherwise inhabited or used without
their free and informed consent, to take steps to return those lands and territories”.286
As for the CESCR, it has affirmed that “indigenous peoples have the right to specific measures to improve their
access to health services and care” pursuant to Article 12 ICESCR (protecting “the right of everyone to the
enjoyment of the highest attainable standard of physical and mental health”); the CESCR has added that these
health services
should be culturally appropriate, taking into account traditional preventive care, healing practices
and medicines. States should provide resources for indigenous peoples to design, deliver and
control such services so that they may enjoy the highest attainable standard of physical and mental
health. […] The Committee notes that, in indigenous communities, the health of the individual is
often linked to the health of the society as a whole and has a collective dimension.287
More recently, the CESCR, using the UNDRIP as a parameter for interpreting the right of everyone to take part
in cultural life protected by Article 15 ICESCR – as referred to indigenous peoples – has affirmed that the latter
right must be realized “in a way that is pertinent and suitable to a given cultural modality or context, that is,
respectful of the culture and cultural rights of individuals and communities, including minorities and indigenous
peoples”;288 the exercise of the right to take part in cultural life must take “due account of the values of cultural
life, which may be strongly communal or which can only be expressed and enjoyed as a community by
indigenous peoples [as] [t]he strong communal dimension of indigenous peoples’ cultural life is indispensable to
their existence, well-being and full development, and includes the right to the lands, territories and resources
which they have traditionally owned, occupied or otherwise used or acquired”.289 In addition, indigenous peoples
have the right “to act collectively to ensure respect for their right to maintain, control, protect and develop their
cultural heritage, traditional knowledge and traditional cultural expressions, as well as the manifestations of their
sciences, technologies and cultures, including human and genetic resources, seeds, medicines, knowledge of the
properties of fauna and flora, oral traditions, literature, designs, sports and traditional games, and visual and
performing arts. States parties should respect the principle of free, prior and informed consent of indigenous
peoples in all matters covered by their specific rights”.290 In addition, indigenous peoples have the right “to their
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culture and heritage and to maintain and strengthen their spiritual relationship with their ancestral lands and
other natural resources traditionally owned, occupied or used by them, and indispensable to their cultural life”;291
persons belonging to indigenous peoples have the right to participate “in the design and implementation of laws
and policies that affect them. In particular, States parties should obtain their free and informed prior consent
when the preservation of their cultural resources, especially those associated with their way of life and cultural
expression, are at risk”.292 The CESCR has also stressed that indigenous peoples “have the right to the full
enjoyment, as a collective or as individuals, of all human rights and fundamental freedoms as recognized in the
Charter of the United Nations, the Universal Declaration of Human Rights and international human rights law,
as well as the United Nations Declaration on the Rights of Indigenous Peoples”.293
The practice of the CRC is also of special significance for the purposes of the present Section. In particular, in its
very recent General Comment concerning the rights of indigenous children under the Convention on the Rights
of the Child,294 the CRC has backed the CERD in calling upon States parties “to recognize and respect
indigenous distinct cultures, history, language and way of life as an enrichment of the State’s cultural identity
and to promote its preservation”.295 In order for the principle of the best interest of the child (provided for by
Article 3 of the Convention) to be realized for indigenous children it is essential that it is “conceived both as a
collective and individual right, and that the application of this right to indigenous children as a group requires
consideration of how the right relates to collective cultural rights[, even though] […] the best interests of the
child cannot be neglected or violated in preference for the best interests of the group”.296 In addition, “[i]n the
case of indigenous children whose communities retain a traditional lifestyle, the use of traditional land is of
significant importance to their development and enjoyment of culture. States parties should closely consider the
cultural significance of traditional land and the quality of the natural environment while ensuring the children’s
right to life, survival and development to the maximum extent possible”.297 With respect to the education of
indigenous children, after emphasizing that it “is an essential means of achieving individual empowerment and
self-determination of indigenous peoples”,298 the CRC has stressed that
[i]n order to ensure that the aims of education are in line with the Convention, States parties are
responsible for protecting children from all forms of discrimination […] States parties should
[therefore] ensure that the curricula, educational materials and history textbooks provide a fair,
accurate and informative portrayal of the societies and cultures of indigenous peoples.
Discriminatory practices, such as restrictions on the use of cultural and traditional dress, should be
avoided in the school setting.299
Also, “education in the child’s own language is essential”,300 and “[a]ttempts should also be made to ensure that
indigenous children living outside their communities have access to education in a manner which respects their
culture, languages and traditions”.301 The right of indigenous peoples to be consulted and to participate to the
adoption of measures concerning their own affairs has been proclaimed by the CRC with respect to a number of
situations, including the adoption of special measures through legislation and policies for the protection of
indigenous children,302 in the context of education of indigenous children303 and more in general for the
implementation of the Convention.304 Finally, the CRC has urged States parties “to adopt a rights-based
approach to indigenous children based on the Convention [on the rights of the child] and other relevant
international standards, such as ILO Convention No. 169 and the United Nations Declaration on the Rights of
Indigenous Peoples”.305
expression. This includes protection from illegal or unjust exploitation of their lands, territories and resources by State
entities or private or transnational enterprises and corporations”.
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Last but not least, in the context of the implementation of ILO Convention No. 169, in many occasions the ILO
Committee of Experts on the Application of Conventions and Recommendations (CEACR) has shown concern
with respect to the measures taken by States parties that threaten indigenous land rights, concentrating in
particular on the initiatives adopted by such States in view of redressing indigenous peoples evicted from their
lands in order to implement dam development projects,306 as well as to grant fair compensation for the damages
suffered by indigenous communities as a result of the exploration and exploitation of natural resources in their
traditional territories.307
At the regional level, the jurisprudence of the IACHR emerges. First, since the landmark case of Mayagna
(Sumo) Awas Tingni Community v. Nicaragua, the Court has constantly affirmed that the right to property
protected by Article 21 of the ACHR includes “the [collective] rights of members of the indigenous communities
within the framework of communal property . . . [which] is not centered on an individual but rather on the group
and its community”.308 In the same case the Court has also emphasized that
“[i]ndigenous groups, by the fact of their very existence, have the right to live freely in their own
territory; the close ties of indigenous people with the land must be recognized and understood as
the fundamental basis of their cultures, their spiritual life, their integrity, and their economic
survival. For indigenous communities, relations to the land are not merely a matter of possession
and production but a material and spiritual element which they must fully enjoy, even to preserve
their cultural legacy and transmit it to future generations”.309
It is to be noted that, in its lawsuit filed before the Court against Nicaragua, the Inter-American Commission on
Human Rights, had asserted that, “there is an international customary international law norm which affirms the
rights of indigenous peoples to their traditional lands”;310 while Nicaragua raised a large amount of defensive
arguments in order to deny that any breach of the Awas Tingni community had taken place, it did not refute this
assertion, therefore acquiescing with the assumption that indigenous land rights are protected by customary
international law.
Subsequently, the IACHR has proclaimed a number of other significant principles concerning land rights and
cultural rights of indigenous peoples, particularly: the fact of indigenous peoples being precluded to performing
their rituals according to their own traditions (namely the exercise of their customary practices aimed at properly
honouring the deceased) and of being separated from their traditional lands amounts to “emotional,
psychological, spiritual and economic hardship-suffering to such a degree as to result in the state’s violation of
Art 5(1)” ACHR (which prescribes the right of every person “to have his physical, mental, and moral integrity
respected”);311 obstruction of the effective possession by an indigenous community of its ancestral lands can
translate into a breach of the right to life of its members, to the extent that they are deprived of the possibility of
practicing their traditional activities that are essential for their dignified surviving (i.e. hunting, fishing and
harvesting);312 in the event that development or investment plans are carried out within indigenous territories, the
benefits arising from those plans must be reasonably shared with the indigenous communities concerned;313 the
juridical personality of indigenous peoples in relation to their right to property under Article 21 ACHR must be
recognized;314 appropriate culturally-shaped reparation must be granted to the indigenous communities affected
by these human rights breaches, that are effectively adequate to restore the damages suffered according to their
own perspective,315 including restitution of lands and recognition of the indigenous title of ownership over
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them,316 setting up of developmental funds to re-establish the original conditions of indigenous traditional lands
affected by environmental devastation,317 public recognition by the State of its international responsibility and
issuance of apology in favour of the community concerned,318 establishment of memorials to keep the memory
of the wrong suffered by indigenous peoples,319 as well as monetary compensation to redress the material and/or
non-material (especially moral) damage suffered in consequence of having been denied the right to enjoy their
ancestral lands.320
Collective rights of peoples (including indigenous ones) are widely affirmed by the African Charter on Human
and Peoples’ Rights (which has been ratified by all African countries)321, particularly by Articles 20
(proclaiming, the right of all peoples to existence, their “unquestionable and inalienable right to selfdetermination” and their right “to freely determine their political status” as well as to pursue ‘their economic and
social development according to the policy they have freely chosen’), 21 (right of peoples to freely dispose of
their wealth and natural resources), 22 (right of peoples “to their economic, social and cultural development with
due regard to their freedom and identity and in the equal enjoyment of the common heritage of mankind”) and 24
(right of peoples “to a general satisfactory environment favourable to their development”). These rights have
been applied to indigenous peoples by the ACHPR in two landmark cases. In the first, decided in 2001, the
ACHPR stressed that oil exploitation activities carried out with the direct involvement of the national
government in the traditional lands of the Nigerian Ogoni people – leading to serious environmental degradation
and severe health problems for the members of such a people – had produced not only a breach of Articles 21
and 24 of the African Charter, but also – drawing inspiration from the practice of the IACHR – of the right to
property protected by Article 14 (on account of the forced eviction of the Ogoni from their lands, which violated
the right to adequate housing that “was enjoyed by the Ogonis as a collective right”322), as well as the right to
life affirmed by Article 4, stating that the behaviour of the Nigerian government had affected “the life of the
Ogoni Society as a whole”.323
Such an approach has been confirmed and updated in a more recent case, in which – for the first time – the
ACHPR has explicitly recognized the status of a community – the Endorois of Kenya – as indigenous people. In
dealing with the eviction of this people from its ancestral lands, the Commission has found such a practice had
resulted in a breach of the right of the Endorois to freely practice their religion (Article 8 of the African
Charter).324 Also, in finding that the Endorois’ right to property had been infringed, the ACHPR has reiterated
that “the rights, interests and benefits of [indigenous] communities in their traditional lands constitute” de jure
“property”, conceived as a collective right.325 Therefore, recognizing the authority of the UNDRIP (in particular
of Article 28)326, the Commission has meaningfully affirmed that “indigenous peoples have a recognised claim
to ownership to ancestral land under international law, even in the absence of official title deeds”,327 and that,
inter alia, “the members of indigenous peoples who have unwillingly lost possession of their lands, when those
lands have been lawfully transferred to innocent third parties, are entitled to restitution thereof or to obtain other
lands of equal extension and quality”.328 With respect to cultural rights, the ACHPR has interpreted Article 17(2)
of the African Charter (stating that “[e]very individual may freely take part in the cultural life of his
community”) as having a “dual dimension in both its individual and collective nature, protecting, on the one
hand, individuals’ participation in the cultural life of their community and, on the other hand, obliging the state
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to promote and protect traditional values recognised by a community”;329 in this respect, a State “has a higher
duty in terms of taking positive steps to protect groups and communities like the Endorois, but also to promote
cultural rights including the creation of opportunities, policies, institutions, or other mechanisms that allow for
different cultures and ways of life to exist, develop in view of the challenges facing indigenous communities”.330
Finally, the ACHPR has stressed that, when it comes to management of indigenous peoples’ ancestral lands, not
only the peoples concerned have the right to be consulted331 consistently to their customs and traditions332 and to
be “well represented in the decision making structure”,333 but also to be offered the opportunity to give “their
free, prior, and informed consent, according to their customs and traditions” for their removal of from their
ancestral lands to be lawful334 as well as with respect to any development or investment projects that would have
a major impact on their lands;335 in addition, they have the right to share the benefits “made as a result of a
restriction or deprivation of their right to the use and enjoyment of their traditional lands and of those natural
resources necessary for their survival”.336 In light of all the foregoing, the ACHPR recommended Kenya to
recognize the rights of ownership of the Endorois and to restore to them their ancestral lands, as well as to pay to
the community adequate compensation for all the loss suffered and royalties from existing economic activities
within their lands, ensuring that they benefit from employment possibilities therein.
The international practice just summarily described is accompanied by a myriad of soft-law documents
proclaiming the same principles stressed above.337 Also, the various initiatives and operational programmes
developed in the field by the major international organizations and institutions in the last decades, including the
UN338 and the World Bank,339 testify the special concern of the international community for the rights of
indigenous peoples.
Overall, there is a massive amount of highly significant international practice recognizing the rights of
indigenous peoples, which is accompanied and confirmed by the practice developed at the domestic level by
most countries in the territory of which a significant population of indigenous people live. This practice has
developed both at the legislative (including constitutional) and jurisdictional level, affirming the right of
indigenous peoples to the recognition and safeguarding of their cultural identity, their cultural rights, land rights
and their right to autonomy and participation in the decisions affecting them. In addition, in recent years a
number of governments have developed reparation policies aimed at redressing indigenous peoples for the lands
they have been deprived of as well as for other wrongs suffered. The countries (and groups of countries) in
which the said practice has developed (although to an heterogeneous extent) include Argentina,340 Australia,341
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Bangladesh,342 Belize,343 Bolivia,344 Botswana,345 Brazil,346 Cambodia,347 Canada,348 Chile,349 Colombia,350 Costa
Rica,351 Ecuador,352 European Union,353 India,354 Japan,355 Laos,356 Malaysia,357 Mexico,358 New Zealand,359
Nicaragua,360 Norway,361 Paraguay,362 Peru,363 Philippines,364 South Africa,365 Taiwan,366 United States of
America367 and Venezuela.368 The practice in point constitutes a direct manifestation of the will of the States or
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of international institutions that originate from the will of States, expressed through the adoption and ratification
of the relevant international treaties that have established such institutions. In addition, the findings of these
institutions have never been disputed by the States concerned on the merits. This confirms that the pertinent
practice is accompanied by the “evidence of a belief that [it] is rendered obligatory by the existence of a rule of
law requiring it”,369 making the requirement that the element of state practice is accompanied by the necessary
opinio juris – in order to have customary international law – fully satisfied. It is therefore indisputable that
indigenous peoples are of concern of customary international law.
Having ascertained the foregoing, it is opportune to make clear that it is not important to investigate whether the
relevant rules of customary international law actually correspond, in their precise content, to the provision of
UNDRIP in their actual formulation. By its own nature a declaration of principles, even when its content
partially reproduces general international law, has in fact also a propulsive force, aimed at favouring further
evolution of its subject matter for the future. What is really significant for the present enquiry is that the adoption
of UNDRIP, after more than twenty years of negotiations, confirms that the international community has come
to a consensus that indigenous peoples are a concern of international law, which translates into the existence of
customary rules of binding force for all States irrespective of whether or not they have ratified the relevant
treaties (which, on their part, taken together bind virtually all countries in the world). Therefore, it is today
indisputable that “customary norms concerning indigenous peoples and their pull toward compliance” are
actually a reality in the context of the contemporary international legal order.370 These rules of customary law
correspond to the following provisions:
• indigenous peoples have the right to self-determination, that secures to indigenous peoples have the right
to decide, within the territory of the State in which they live, what their future will be;
• indigenous peoples have the right to autonomy or self-government. It translates into a number of concrete
prerogatives, including: the right to be represented in the national government; the right to participate in
national decision-making with respect to decisions that may affect their rights or their ways of life; the
right to be consulted with respect to any project that may affect them as well as the related right that
projects suitable to significantly impact their rights and ways of life are not carried out without their prior,
free and informed consent; the right to regulate autonomously their internal affairs according to their
customary law and to establish, maintain and develop their own legal and political institutions, in a way
that is consistent with the rules on fundamental human rights. States have the obligation to recognize and
ensure respect for the laws, traditions and customs of indigenous peoples;
• indigenous peoples have the right to recognition and preservation of their cultural identity. This includes
not only the right to not be subject to genocide (which amounts to a rule of jus cogens), but also the right
to be free from ethnocide. The latter right presupposes that all the prerogatives that are essential to
preserve the cultural identity of indigenous peoples according to their own perspective must be preserved,
including, e.g., the right to use ancestral lands and natural resources according to their own tradition, the
right to profess and manifest their religion in community with the other members of the group, the right to
pursue their traditional medicines and burial traditions, etc.;
• indigenous peoples have the right to their traditional lands and natural resources. This right is not only
confined to that of not being removed from the lands that they possess at present, but extends to restitution
of the ancestral territories from which they have been removed in the past (except when restitution is
absolutely impossible; in this event, equivalent effective reparation is to be granted in favour of the
community concerned), provided that their cultural link with those lands continues to exist. Land rights
also imply that the peoples concerned must be allowed to manage their lands autonomously and according
to their customary rules; this prerogative is strictly connected with the rights to self-determination and
autonomy or self-government;
• indigenous peoples have the rights to reparation and redress for the wrongs suffered. This right amounts to
a rule of customary international law to the extent that it is aimed at redressing a wrong resulting from a
breach of a right that is itself part of customary international law. In fact, redress is an essential element
for the effectiveness of human rights; therefore, any human rights-related obligation brings in itself the
inherent requirement that any breach of the relevant right is effectively and adequately repaired. This
implies, a fortiori, that, with respect to any human right protected by customary international law, a
corresponding obligation exists – also pursuant to customary international law – according to which
whatever violation of the right concerned presupposes that the victim(s) of such a violation must be
granted access to effective and adequate reparation. Therefore, this logical legal reasoning eventually
leads to the conclusion that, to the extent that certain rights of indigenous peoples are protected by
without harming the cultural, social and economic integrity of such habitats, and likewise shall be subject to prior information
and consultation with the native communities concerned.
369
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customary international law – as it is actually the case – parallel obligations exist also in the realm of
general international law binding States to grant effective and adequate reparation in favour of indigenous
peoples for any breach of the said rights. Although in principle States may decide what kind of reparatory
measures are to be granted in each concrete situation, reparation must be in any case adequate and
effective, i.e. capable to remove – to the maximum extent possible – the effects of the wrong as they are
perceived by the communities concerned. This means, in practice, that in some cases States may not be
really free to choose the kind of redress to be granted; in particular, when an indigenous community has
been deprived of its traditional lands, in principle the form of reparation to be accorded is restitution,
whether and to the extent that it is actually feasible. The rule in point includes the requirement that
effective mechanisms for redress are available and accessible in favour of indigenous peoples;
indigenous peoples have the right to expect that all treaties, and other agreements to which they are a
direct party with a State, that were fairly negotiated, shall be honoured and fully implemented in a manner
respecting the spirit and intent of the understanding of the Indigenous negotiators as well as the living
nature of the solemn undertakings made by all parties. The enforcement of this right is inextricably linked
to the various provisions of UNDRIP that guarantee access to “effective mechanisms” for redress, “just
and fair redress” and “just and fair procedures for the resolution of conflicts and disputes”.

